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JURISDICTION
The Utah Court of Appeals has jurisdiction to hear this appeal under Utah Code
Ann. § 78A-3-103(2)(j).
ISSUE PRESENTED ON APPEAL
Issue # 1.

Whether the District Court Erred In Determining That The 160

Acre Feet Of Water Rights Were Encumbered By The Trust Deed,
The District Court erred by applying the parol evidence rule to exclude evidence
that the parties did not intend for the 160 acre feet of water rights to be encumbered by
the trust deed.
Standard of Review: Because the issue arises from the District Court's ruling on
cross- motions for summary judgment, the propriety of the ruling is a matter of law, for
which the Court of Appeals gives no deference and reviews for correctness. See Gardner
v. Board of County Commissioners, 2008 UT 6 ^ 17, 178 P.3d 893, 899 (Utah 2008).
Preservation for Appeal: The issue was preserved for appeal in the
Memorandum in Support of Defendant Eagle Mountain City's Motion for Summary
Judgment with Respect to Water Rights, pp. 13-19; ROA 425-31; See Addendum Tab 2.
Issue # 2: Whether the District Court Erred In Determining That The Entire
160 Acre Feet Of Water Rights Were Appurtenant To The Real Property,
The District Court erred in determining that the entire 160 acre feet of water rights
were appurtenant to the real property. At the time the Trust Deed was recorded, the 160
acre feet of water rights were approved for use on 200 acres of real property, of which the
{00126628DOC/3}
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Trust Deed only encumbered 158 acres. Therefore, in accordance with Utah Code Ann. §
73-1-1 l(5)(e), only 126.4 acre feet of water could have been appurtenant to the real
property encumbered by the Trust Deed.
Standard of Review: Because the issue arises from the District Court's ruling on
cross- motions for summary judgment, the propriety of the ruling is a matter of law, for
which the Court of Appeals gives no deference and reviews for correctness. See Gardner
v. Board of County Commissioners, 2008 UT 6 If 17, 178 P.3d 893, 899 (Utah 2008).
Preservation for Appeal: The issue was preserved for appeal in the Reply
Memorandum in Support of Defendant Eagle Mountain City's Motion for Summary
Judgment with Respect to Water Rights, pp. 5-7; ROA 417-19; Addendum Tab 2.
Issue # 3: Whether the District Court Erred In Granting Summary
Judgment In Favor Of Plaintiffs On Their Claim For Fraudulent Transfer.
The District Court erred in ruling that the transfer from of the 160 acre feet of
water from Eagle Mountain Lots, LLC ("Eagle Mountain Lots") to The Circle of
Builders, LLC ("Circle of Builders") was a fraudulent transfer. In addition, the District
Court erred in not determining that Eagle Mountain City provided Circle of Builders with
value in the form of "banked entitlements" in exchange for the 160 acre feet of water.
Standard of Review: Because the issue arises from the District Court's ruling on
Plaintiffs5 motion for summary judgment, the propriety of the ruling is a matter of law,
for which the Court of Appeals gives no deference and reviews for correctness. See
<
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Preservation for Appeal: ih-K IS-UV was preserved for appeal in Ragle Mountain
City's Memorandum in Opposition to Plaintiffs ih>.n»

-
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Whether the District Court Erred In determining That Plaintiffs

Were Entitled To Foreclose and Sell "Banked Entitlements."
The Distiicl Cum I i/iiul ill firhiiiiiiiiiir (li.it Plaintiffs were entitled to foreclose
and sell banked entitlements as opposed to water rights.
Preservation for Appeal: Plaintiffs'Motion for Summary J uagmc^ -\ k:. a
judgment entitling Plaim

watci rights, which are

idnititinl as Water Right 54-1225. See Plaintiffs' Motion for Summary Judgment, pp. 2,
3; ROA 505-6. Water rights are separate and distinct from banked cuiitleiuciili „, \\ lm li
represent 0! \

* ...

«* u Mountain City's

luirements. Accordingly, Plaintiff never requested or argued that they
were entitled to foreclose and sale the "credits5' as opposed to the underlying \ aiei i i^lliis.
See also Memorandum in Support oj i h fctuionl Kayji Mt^'iiKan * lfy\\ Motion for
humniai vJudyjM'nt with Respect to Water Rights, pp. 3-4; ROA 515-16; Addendum Tab
2 (explaining the distinction between water rights and banked credits).
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STATEMENT OF THE CASE
1.

Nature of the case. The case involves a foreclosure of a Trust Deed on

certain property in Eagle Mountain City. It is undisputed that the real property at issue is
subject to the Trust Deed. Plaintiffs claim that the Trust Deed also encumbers 160 acre
feet of water rights (the "160 Acre Feet"), which water rights were transferred to Eagle
Mountain City in exchange for development credits. In the alternative, Plaintiffs claim
that the transfer of the 160 Acre Feet to Eagle Mountain City was a fraudulent transfer
under the Utah Fraudulent Transfer Act. Eagle Mountain City's position is that the Trust
Deed did not encumber the 160 Acre Feet because the 160 Acre Feet were not
appurtenant to the real property at the time the Trust Deed was recorded and the Plaintiffs
did not intend to encumber the 160 Acre Feet. Eagle Mountain City further argues that
the transfer of the 160 Acre Feet to Eagle Mountain City was not a fraudulent transfer
because Eagle Mountain City was good-faith purchaser and provided reasonably
equivalent value in the form of the development credits.
2.

Course of proceedings.

Eagle Mountain City filed a Motion for

Summary Judgment with Respect to Water Rights on August 4, 2010. Plaintiffs filed a
Motion for Summary Judgment on August 31, 2010. The Court heard arguments on both
Motions on December 17, 2010.
3.

Disposition at trial court.

The trial court denied Eagle Mountain City's

motion for Summary Judgment and granted Plaintiffs' Motion for Summary Judgment.
i
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STATEMENT OF FACTS
On or about M.u US, .Mill,1 As (oi.tLml 1 AAV Mm .1,111. I .,ls i i I1 ("Eagle

..

lI'Vliiiiiiii i ( l i Luis' i rxeeuled a Promissory Note (the "Promissory Nuu-" > pursnu * n
which Eagle Mountain Lots agreed to pay Plaintiffs the amount ot H>3,30u,0«
terms and conditions set ioith in the Promissoi > Noli
I'xlnlni \

lh"' < ) \ 11 7 A ddendum Tab 2,

I lit 1*i11™111 .soi v Note specifically identified certain real property and 1125

acre feet of water rights (the "1125 Acre Feet") that were to serve as security for the
Promissory Note, Id.
S

y Note stated that it was to be secured by a first

mortgage on the following:
See "Exhibit A" attached hereto
Parcel LD. No.: pt 59-019-0001
Parcel I.D. No. 56-007-0012
Commonly known as: 2455 North Lake Mountain Road Eagle Mountain,
UT 84043
And water shares as follows:
450 a.f.
water right no. : 3 /-1069
250 a.f.
water right nol: 57-7626
150 a.f.
water right no.: 57-10195
275 a.f.
water right no.: 5" *rt \"*
r f

/-

"i ii I \\d\ ,""", MM), Ihici itynuji documents titled "Water Right Deed and
Assignment" were recorded in the Office of the Utah County Recorder as Entry Nos.
78092:2007, 78093:2007 and 78094:2007 (collectively "Water Rights Deed
416; Addendum I ah A hxlnbii \\
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water from Water Right No. 54-225 (A22883aa) as identified of record with the Utah
Division of Water Rights, including approved Change Application No. a 18425 and all
other applications pertaining thereto (the "160 Acre Feet") from Weston Glade Berry,
Zane R. Berry and Steven Glade Berry (the "Berrys") to Eagle Mountain Lots. Id. In
conjunction with the Water Rights Deeds, a separate Warranty Deed was recorded in the
Office of the Utah County Recorder as Entry No. 78095:2007 which transferred and
conveyed 158 acres of real property located in Eagle Mountain City, Utah (the
"Property") from the Berrys to Eagle Mountain Lots. Id; Addendum Tab 2, Exhibit A.
At the time of the transfer of the Property and 160 Acre Feet in May 2007, the 160
Acre Feet were not being used on the Property. Specifically, Weston Glade Berry
testified as follows:
Q.

A.
Q.
A.
Q.
A.
Q.
A.

Q.
A.
Q.

Okay. And that for, I think you said, the previous 10 years before
this closing, you had - - you had used that irrigation system. Is that
correct?
Yes.
This transaction closed on or about May 2007? Somewhere around
that time?
Yes.
Had you been using that - - had you been pumping water out of the
well and irrigating that property in 2007?
No. No. Because you're - - the pumping season starts in
in
April.
So-The water year goes - - for irrigation goes from the 1st of April until
the 30th of October. This negotiation and that was going on, and it
wasn't used.
Okay. I want to As I recall. What was the closing date on this? The 22nd of May?
So to the best of your recollection, in 2007, you weren't irrigating
this 160 acres that was sold as part of this transaction?

{00126628.DOC/3}
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A.

Well, I'd have to - I'd have to think on that - - on that a little bit.
Because - No, we started this transaction in the fall of '06. And I did not do
any irrigating that next spring.

ROA421,22.
In addition, Eagle Mountain Lots did not acquire any of the wells which had been
used as the source of water to historically irrigate the Property, and there was no other
source of water on the Property. Specifically, Weston Glade Berry testified as follows:
Q.

A.
Q.
A,
Q.
A.
Q.

A.

Okay. I want to look back at Exhibit 1. And when you were looking
at this before, you identified a well that's kind of, I guess, at the
northeast corner of property that you own. But it's outside the
property that was sold as part of this transaction. Is that correct?
Yes.
And you - 1 believe you testified that that was the well that was
being used to pump water to irrigate the property that was sold.
Yes.
Is that correct?
As part of this transaction, did the buyer
purchase the right to continue to use that well?
No.
Did the buyer have any right after closing to use that well?

%

Q.

Were there any other wells located on the property that were sold to
the buyer?
A.
No.
Q.
Do you know if there was any other water - - Let me rephrase that.
Do you know if there wets any other source of water that was tied in
with the irrigation system that the buyer could use to irrigate that
property after it was sold?
Mr. Christensen:
You're referring to the irrigation system that he
installed?
Mr. Cook: I'm referring to, do you know if there was a municipal water
system.
A.
No.
Q/
Or any other type of water system?
A.
Not to my knowledge.

{00126628.DOC/3}
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Q.
A.
Q.
A.
Q.
A.
Q.
A.

So to the best of your understanding, after the buyer closed on that,
they had no immediate source of water to irrigate that property.
That's correct.
Okay. Do you know if that property has been irrigated since the
closing?
No.
No, it has not been irrigated? Or no, you don't know?
No.
No, it has not been irrigated?
It hasn't been irrigated.

ROA422-22.
On May 31, 2007, a Trust Deed was recorded against the Property in the Office of
the Utah County Recorder as Entry No. 80022:2007 (the "Trust Deed"). ROA 420;
Addendum Tab 2, Exhibit F. The Trust Deed included standard form language which
states the Trust Deed secures the real property "[tjogether with all building fixtures and
improvements thereon and all water rights, rights of way, easements, rents, issues, profits,
income, tenements, hereditaments, privileges and appurtenances thereunto belonging,
now or hereafter used or enjoyed with said property . . . . " Id. The Trust Deed also states
that the Trust Deed was granted for the purpose of securing "payment of the indebtedness
evidence by a promissory note of even date herewith, in the principal sum of Three
Million Three Hundred Thousand dollars and Zero cents ($3,300,000.00) . . . . " Id.
Based on the deposition testimony of representatives of Eagle Mountain Lots and
Plaintiffs, at the time the Trust Deed was recorded, the parties to the Trust Deed did not
intend for the 160 Acre Feet to be encumbered by the Trust Deed. Specifically, John

J

{00126628.DOC / 3 }
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Stausser, the person primarily responsible for negotiating the deal on behalf of Plaintiffs,
testified during his deposition as follows:
Q.

A.

Q.
A.
Q.
A.

What agreement was ultimately reached between the borrower and
the lenders on what property, real, personal or water rights, would be
used to secure the loan?
We were going to get the 160 acres of property, the Berry property,
and we were going to get I think it was 1125 feet — acre feet of
water or shares of water from Bob Jones — excuse me, from Eagle
Mountain. I refer to that as Bob Jones but the point is from their
entity.
And what water rights — tell me more about those water rights.
Where were they coming from? Did you know?
I did not.
Did you or any of the lenders conduct due diligence on those water
rights?
We were told about the water rights, that some of them were coming
from an individual named John Jacob I believe.

ROA418.
Likewise, Robert A. Jones, who was the person primarily responsible for
negotiating the deal on behalf of the grantor, Eagle Mountain Lots, testified as follows:
Q.

A.
Q.
A.

[Mr. Swindler]. All right. You said that the 1,125 acre feet being —
well, I think you put it more correctly, and you can correct me if Ifm
getting it wrong here, but the clencher of the deal, meaning the loan,
the $3.3 million loan was that my clients were going to let the 160
acre feet go in return for getting the 1,125 acre feet; is that what you
meant?
No.
Okay. What did you mean?
What I meant was your clients didn't care about the 160 acre feet at
all. They cared about the 1,125 acre feet. That the equity spread
between the amount owed and what the perceived value was the
reason they made the deal, period.
* * *

{00126628.DOC/3 }
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Q.
A.

[Mr. Swindler]. What Ifm trying to do is make sure that we
understand your testimony as well as we can.
My testimony is clear, I think. They forewent the 160 acre feet and
allowed it to release in exchange for the 1,125 acre feet and were
thrilled about it.
* * *

[Mr. Cook]. During Jimfs follow-up questioning you said that the
lenders, you used the term forewent the 160 acre feet.
A.
Yeah.
Q.
When did the lenders forego the 160 acre feet?
A.
When I asked them to.
Q.
AndA.
The deal was, Hey, if you want all 1,125 acre feet you have to let me
have the 160 acre feet. I have some things I could use it for.
Q.
And was that before the trust deed that's marked as Exhibit 4 was
recorded?
A,
Yes. Way before.
Q.
So did the lenders ever have interest in 160 acre feet?
A.
No.
Q.
That was just part of maybe an initial negotiation and they forewent
that prior to the final deal.
A.
Yes. They turned it down.
Q.
They turned that deal down.
A.
Turned it down flat.
Q.

ROA418-19.
Plaintiffs clearly understood the difference between the 160 Acre Feet and
the 1125 Acre Feet. Most notably, in the Declaration of John C. Strasser, filed in
support ofPlaintiffs'

Motion for Summary Judgment, Mr. Strasser states: "Mr,

Jones later proposed providing other water, which he later characterized as 1125

i

acre feet, to replace the 160 acre feet of water appurtenant to or to be use on the
1
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land. The Loan Participants were willing to make that exchange, 1125 acre feet
for 160 acre feet." ROA 655, ^|16.
On June 26, 2007, that certain Permanent Change Application Number 54-1225
(a33129) (the "Change Application") was filed to change to points of diversion, place of
use, and nature of use of the 160 Acre Feet, in order to allow the water to be transferred
and used within the municipal water system of Eagle Mountain City. ROA 420. On June
27, 2007, Eagle Mountain Lots transferred the 160 Acre Feet to defendant Circle of
Builders, pursuant to that certain Water Rights Deed and Assignment, which was
recorded in the Office of the Utah County Recorder as Entry No. 91288:2007. Id. On
August 24, 2007, the Change Application was approved by the Utah State Engineer. Id\
Addendum Tab 2, Exhibit G. On September 4, 2007, Circle of Builders transferred the
160 Acre Feet to Eagle Mountain City pursuant to that certain Water Rights Deed and
Assignment, which was recorded in the Office of the Utah County Recorder as Entry No.
129619:2007. ROA 421; Addendum Tab 2, Exhibit H.
In consideration for the 160 Acre Feet, Eagle Mountain City provide Circle of
Builders with banked entitlements, which are credits that can be used to satisfy the Eagle
Mountain City's requirement that developers convey water rights to Eagle Mountain City
as part of development approval. Circle of Builders utilized a portion of the banked
entitlements for completed projects.
APPLICABLE STATUTES
The following statutes are central to this motion:
{00126628.DOC/3}
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I.

Utah Code Ann. § 73-1-11 (2007) provides, in relevant part:
(1) A water right appurtenant to land shall pass to the grantee of the land unless the

grantor:
(a) specifically reserves the water right or any part of the water right in the land
conveyance document;
(b) conveys a part of the water right in the land conveyance document; or
(c) conveys the water right in a separate conveyance document prior to or
contemporaneously with the execution of the land conveyance document.
(2) (a) If the water right has been exercised in irrigating different parcels of land at
different times, it shall pass to the grantee of a parcel of land on which the water right
was exercised next preceding the time the land conveyance was executed.
(b) Subsection (2)(a) applies only to land conveyances executed before May 4, 1998.
(3) In any conveyance, the grantee assumes the obligation for any unpaid assessment.
(4) The right to the use of water evidenced by shares of stock in a corporation shall not
be deemed appurtenant to land.
(5) (a) This Subsection (5) governs land conveyances executed on or after May 4,
1998, and has no retrospective operation.
(b) For purposes of land conveyances only, a water right evidenced by any of the
following documents is appurtenant to land:
(i) a decree entered by a court;
(ii) a certificate issued under Section 73-3-17;
{00126628.DOC/3 }
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(iii) a diligence claim for surface or underground water filed pursuant to Section 73-513;
(iv) a water user's claim executed for general determination of water rights
proceedings conducted pursuant to Title 73, Chapter 4, Determination of Water Rights, or
pursuant to Section 73-3-16;
(v) an approval for an application to appropriate water issued under Section 73-3-10;
(vi) an approval for an application to permanently change the place of use of water
issued under Section 73-3-10; or
(vii) an approval for an application to exchange water issued under Section 73-3-20.
(c) For purposes of land conveyances only, the land to which a water right is
appurtenant is the authorized place of use of water as described in the:
(i) decree;
(ii) certificate;
(iii) diligence claim;
(iv) water user's claim;
(v) approved application to appropriate water;
(vi) approved application to permanently change the place of use of water; or
(vii) approved exchange application.
(d) If a grantor conveys part of the water right in a land conveyance document
pursuant to Subsection (l)(b), the portion of the water right not conveyed is presumed to
be reserved by the grantor.
{00126628.DOC/3}
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(e) If the land conveyed constitutes only a portion of the authorized place of use for
the water right, the amount of the appurtenant water right that passes to the grantee shall
be proportionate to the conveyed portion of the authorized place of use.
2.

Utah Code Ann. § 25-6-2 (2007) provides, in relevant part:
(6) "Debtor" means a person who is liable on a claim.

3.

Utah Code Ann. 3 25-6-6 (2007) provides:
(1) A transfer made or obligation incurred by a debtor is fraudulent as to a creditor

whose claim arose before the transfer was made or the obligation was incurred if:
(a) the debtor made the transfer or incurred the obligation without receiving a
reasonably equivalent value in exchange for the transfer or obligation; and
(b) the debtor was insolvent at the time or became insolvent as a result of the transfer
or obligation.
(2) A transfer made by a debtor is fraudulent as to a creditor whose claim arose before
the transfer was made if the transfer was made to an insider for an antecedent debt, the
debtor was insolvent at the time, and the insider had reasonable cause to believe that the
debtor was insolvent.
4.

Utah Code Ann. § 25-6-8 (2007) provides, in relevant part:
(1) In an action for relief against a transfer or obligation under this chapter, a creditor,
i

subject to the limitations in Section 25-6-9, may obtain:
(a) avoidance of the transfer or obligation to the extent necessary to satisfy the
creditor's c l a i m ; . . . .
{00126628.DOC/3}
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4.

Utah Code Ann. § 25-6-9 (2007) provides, in relevant part:
(1) A transfer or obligation is not voidable under Subsection 25-6-5(l)(a) against a

person who took in good faith and for a reasonably equivalent value or against any
subsequent transferee or obligee.
(2) Except as otherwise provided in this section, to the extent a transfer is voidable in
an action by a creditor under Subsection 25-6-8(1 )(a), the creditor may recover judgment
for the value of the asset transferred, as adjusted under Subsection (3), or the amount
necessary to satisfy the creditor's claim, whichever is less. The judgment may be entered
against:
(a) the first transferee of the asset or the person for whose benefit the transfer was
made; or
(b) any subsequent transferee other than a good faith transferee who took for value or
from any subsequent transferee.
(3) If the judgment under Subsection (2) is based upon the value of the asset
transferred, the judgment shall be for an amount equal to the value of the asset at the time
of the transfer, subject to an adjustment as equities may require.
(4) Notwithstanding voidability of a transfer or an obligation under this chapter, a
good-faith transferee or obligee is entitled, to the extent of the value given the debtor for
the transfer or obligation, to:
(a) a lien on or a right to retain any interest in the asset transferred;
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(b) enforcement of any obligation incurred; or
(c) a reduction in the amount of the liability on the judgment.

SUMMARY OF THE ARGUMENT
Eagle Mountain City believes that, taken together, the Trust Deed and Promissory
Note are ambiguous with respect to whether the 160 Acre Feet were intended to be
secured by the Trust Deed. Specifically, the inclusion in the Promissory Note of specific
water right numbers that were intended to be security for the loan creates an ambiguity as
to the scope and intent of the form language in the Trust Deed. Accordingly, because the
documents are ambiguous, the district court should have considered extrinsic evidence to
determine the intent of the parties and resolve the ambiguity.
Eagle Mountain City further believes that the district court erred in determining
that Eagle Mountain City was not a good-faith purchaser for value and was therefore
entitled to retain the 160 Acre Feet
Finally, Eagle Mountain City believes that district court failed to properly consider
the distinction between foreclosure of water rights and foreclosure of the banked
entitlements.
ARGUMENT
I.

THE DISTRICT COURT ERRED BY NOT CONSIDERING EXTRINSIC
EVIDENCE AS TO WHETHER THE 160 ACRE FEET WERE
ENCUMBERED BY THE TRUST DEED,
(
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A contract is ambiguous "if it is capable of more than one reasonable
interpretation because of uncertain meanings of terms, missing terms, or other facial
deficiencies." Glenn v. Reese, 2009 UT 80, ^ 10, 225 P.3d 185 (internal quotation marks
omitted). "[Contractual ambiguity can occur in two different contexts: (1) facial
ambiguity with regard to the language of the contract and (2) ambiguity with regard to
the intent of the contracting parties." Daines v. Vincent, 2008 UT 51, \ 25, 190 P.3d
1269. Facial ambiguity is a question of law, while the intent of the parties is a question
of fact. Id. Before the court may consider extrinsic evidence of the parties' intent,
however, it must first conclude that the contract is facially ambiguous. Id. Although the
court may consider extrinsic evidence to determine whether the contract is facially
ambiguous, that evidence may not be used to contradict the plain language of the
contract. Id.ffi[30-31.
In this case, taken together, the Trust Deed and Promissory Note are ambiguous
with respect to whether the 160 Acre Feet were intended to be secured by the Trust Deed.
Specifically, the Promissory Note, which is secured by the Trust Deed and specifically
referenced in the Trust Deed, lists by water right number and quantity the water rights
which the parties intended to secure the Promissory Note. The 1125 Acre Feet of water
rights listed in the Promissory Note are separate and distinct from the 160 Acre feet, and
no reference to the 160 Acre Feet is included in the Promissory Note or Trust Deed. The
inclusion in the Promissory Note of specific water right numbers and amounts that were
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intended to be security for the loan creates an ambiguity as to the scope of the form
language in the Trust Deed.
Accordingly, because the specific list of water rights in the Promissory Note
conflicts with the general reference to "water rights" and "appurtenances" in the Trust
Deed, the district court should have considered extrinsic evidence to determine the intent
of the parties and resolve the ambiguity. See Coulter & Smith, Ltd v. Russell, 966 P.2d
852, 857 (Utah 1998) ("[A] cardinal rule in construing ... a contract is to give effect to the
intentions of the parties.").
The district court also erred in concluding that the 160 Acre Feet were "used or
enjoyed with the Property." Specifically, the Trust Deed states that it secures "all water
rights

thereunto belonging, now or hereafter used or enjoyed with said property."

Plaintiffs offered no evidence that the 160 Acre Feet was being used on the Property at
the time the Trust Deed was recorded. In fact, the only evidence presented as to whether
the 160 Acre Feet were belonging to or being used on the Property at the time of the
recording of the Trust Deed was the testimony of Weston Glade Berry. Mr. Berry
testified that the Property was not being irrigated in May 2007 when the Trust Deed was
recorded; that the wells which had been used as a source of water to historically irrigate
the Property were not located on the Property; that Eagle Mountain Lots did not acquire
any right or interest in the wells; that there is no source of water located on the Property;
and that the Property has not been irrigated since it was purchased by Eagle Mountain
(

Lots.
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Based on the foregoing, the Court should order that the Trust Deed is ambiguous
and that parol evidence may and shall be considered to determine the intent of the parties.
In addition, the Court should order that the reference to "water rights . . . . thereunto
belonging, now or hereafter used or enjoyed with said property" does not include or
encumber the 160 Acre Feet since the evidence clearly establishes that the 160 Acre Feet
were not belonging to or used on the Property at the time the Trust Deed was recorded in
May 2007.
IL

THE DISTRICT COURT ERRED IN DETERMINING THAT THE
ENTIRE 160 ACRE FEET OF WATER RIGHTS WERE APPURTENANT
TO THE REAL PROPERTY.
Eagle Mountain disputes that any of the 160 Acre Feet were appurtenant to the

Property at the time the Trust Deed was recorded. However, even if the district court
correctly concluded that some of the 160 Acre Feet were appurtenant, the district court
erred in determining that the entire 160 Acre Feet were appurtenant to the Property. Utah
Code Ann. § 73-1-1 l(5)(e) states: "If the land conveyed constitutes only a portion of the
authorized place of use for the water right, the amount of the appurtenant water right that
passes to the grantee shall be proportionate to the conveyed portion of the authorized
place of use.55
At the time the Trust Deed was recorded, the 160 Acre Feet of water rights were
approved for use on 200 acres of real property, of which only 158 acres were subject to
the Trust Deed. ROA 416. Therefore, in accordance with Utah Code Ann. § 73-1-
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1 l(5)(e), only 126.4 acre feet (158 acres / 200 acres x 160 acre feet) of the 160 Acre Feet
could have been appurtenant to the real property encumbered by the Trust Deed.
Thus, to the extent the district court's Ruling and Order was based on the 160
Acre Feet being appurtenant to the Property, the district erred in determining that the
entire 160 Acre Feet were appurtenant to the Property. Accordingly, the Court should
order that, at most, 126.4 acre feet of the 160 Acre Feet were appurtenant to the Property
and therefore subject to the Trust Deed; and that remaining 33.6 acre feet transferred to
Eagle Mountain City were not subject to or encumbered by the Trust Deed.
III.

THE DISTRICT COURT ERRED IN GRANTING SUMMARY
JUDGMENT IN FAVOR OF PLAINTIFFS ON THEIR CLAIM FOR
FRAUDULENT TRANSFER.
Plaintiffs are not entitled to avoid the transfer of the 160 Acre Feet to Eagle

Mountain City because Eagle Mountain City was a good-faith transferee and Eagle
Mountain City provided reasonably equivalent value in the form of banked entitlements.
The facts with respect to the transfer of the 160 Acre Feet are undisputed. On
June 27, 2007, Eagle Mountain Lots transferred the 160 Acre Feet to Circle of Builders.
On or around September 4, 2007, Circle of Builders transferred the 160 Acre Feet to
Eagle Mountain City. In consideration and exchange for the 160 Acre Feet, Eagle
Mountain City credited Circle of Builders with "banked entitlements" which could be
used to satisfy Eagle Mountain City's development requirements.
Utah Code Ann. § 25-6-8 states: "(1) In an action for relief against a transfer or
obligation under this chapter, a creditor, subject to the limitations in Section 25-6-9, may
{00126628.DOC/3}
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obtain: (a) avoidance of the transfer or obligation to the extent necessary to satisfy the
creditor's claim

" In this case, the only fraudulent transfer was the transfer from

Eagle Mountain Lots to Circle of Builders. See Utah Code Ann. § 25-6-6(1) ("A transfer
made or obligation incurred by a debtor is fraudulent as to a creditor whose claim arose
before the transfer was made or the obligation was incurred i f . . . . " ) (emphasis added).
Plaintiffs did not assert that the transfer from Circle of Builders to Eagle Mountain City
was fraudulent. In addition, even if Circle of Builders could be considered the "debtor",
Eagle Mountain City would be entitled to a lien against the 160 Acre Feet pursuant to
Utah Code Ann. § 25-6-8(4), which states:
(4) Notwithstanding voidability of a transfer or an obligation under this
chapter, a good-faith transferee or obligee is entitled, to the extent of the
value given the debtor for the transfer or obligation, to:
(a) a lien on or a right to retain any interest in the asset transferred;
(b) enforcement of any obligation incurred; or
(c) a reduction in the amount of the liability on the judgment.
Thus, although Plaintiffs could avoid the transfer from Eagle Mountain Lots to
Circle of Builders, Plaintiffs are not entitled to avoid the subsequent transfer to Eagle
Mountain City.
Likewise, Plaintiffs are not entitled to a claim against Eagle Mountain City. Utah
Code Ann. § 25-6-9(2) states:
(2) Except as otherwise provided in this section, to the extent a transfer is voidable
in an action by a creditor under Subsection 25-6-8(l)(a), the creditor may recover
judgment for the value of the asset transferred, as adjusted under Subsection (3),
or the amount necessary to satisfy the creditor's claim, whichever is less. The
judgment may be entered against:
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(a) the first transferee of the asset or the person for whose benefit the
transfer was made; or
(b) any subsequent transferee other than a good faith transferee who took
for value or from any subsequent transferee.
The district court also incorrectly concluded that Eagle Mountain City contended
for the first time oral argument that the Court cannot set aside the transfer of water rights
by Eagle Mountain Lots as fraudulent because Eagle Mountain City was a good faith
transferee for value. See ROA 739-41.
Finally, the district court incorrectly determined that Eagle Mountain City failed to
provide evidence that it gave value for the 160 Acre Feet. Most notably, the district
courts' conclusion that Plaintiffs could foreclose "banked entitlements" necessitates a
finding that Eagle Mountain City provided value in the form of banked entitlement in
exchange for the 160 Acre Feet. ROA 907.
Accordingly, the Court should find that Plaintiffs are not entitled to avoid the
transfer of the 160 Acre Feet to Eagle Mountain City, and that Plaintiffs are only entitled
to a claim against Circle of Builders and other defendants' interest in the banked
entitlements.
IV-

THE DISTRICT COURT ERRED IN DETERMINING THAT PLAINTIFFS
WERE ENTITLED TO FORECLOSE "BANKED ENTITLEMENTS."
The district court erred in determining that Plaintiffs were entitled to foreclose and

sell "banked entitlements." Even if the Court were to find that the Trust Deed
encumbered some or all of the 160 Acre Feet, which Eagle Mountain City disputes,
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Plaintiffs would only be entitled to foreclose and sell the water rights. Thus, Eagle
Mountain City would no longer have ownership of the water rights, and underlying
banked entitlements would no longer exist. Likewise, if the Court were to find that
Plaintiffs could avoid the transfer of the 160 Acre Feet to Eagle Mountain City, the
Plaintiffs would only be entitled to an interest in the 160 Acre Feet, and not the banked
entitlements.
Accordingly, the Court should find that the district court erred in determining that
Plaintiffs could foreclose banked entitlements.
CONCLUSION
Defendant/appellant Eagle Mountain City respectfully request that the Court: (1)
vacate the summary judgment; (2) order that the Trust Deed is ambiguous and that parol
evidence may and shall be considered to determine the intent of the parties with respect
to the 160 Acre Feet; (3) order that, at most, 126.4 acre feet of the 160 Acre Feet were
appurtenant to the Property and therefore subject to the Trust Deed; and that remaining
33.6 acre feet transferred to Eagle Mountain City were not subject to or encumbered by
the Trust Deed; (4) order that the transfer of the 160 Acre Feet from Circle of Builders to
Eagle Mountain City was not a fraudulent transfer and that Plaintiffs are not entitled to
avoid the transfer; and (5) order that Plaintiffs are not entitled to foreclose "banked
entitlements."
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Respectfully submitted this / / day of August, 2011.
PARSONS KINGHORN HARRIS

A Professional Corporation

Gerald H. Kinghorn
Jeremy R. Cook
Attorneys for Defendant/Appellant
City of Eagle Mountain

{00126628.DOC/3 }
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

CERTIFICATE OF SERVICE
The undersigned does hereby certify that two true and correct copies of the
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ADDENDUM
Ruling and Order

1

Memorandum in Support of Defendant Eagle Mountain
City's Motion for Summary Judgment with Respect to Water Rights

2
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PILBD

IN THE FOURTH JUDICIAL DISTRICT COURT
UTAH COUNTY, STATE OF UTAH
RUTH B. HARDY REVOCABLE TRUST,
DELCON CORPORATION PROFIT SHARING
| PLAN FBO A. WESLEY HARDY AKA
| DELCON CORP. PSP FBO A.W. HARDY,
1 FINESSE P.S.P., MJS REAL PROPERTIES
1 LLC AKA MJS REAL PROPERTIES, UINTAH
INVESTMENTS, LLC AKA UINTAH
1 INVESTMENTS, DAVID D. SMITH, STEVEN
CONDIE, DAVID L. JOHNSON, BERRETT
PSP, VW PROFESSIONAL HOMES PSP, TY
THOMAS, AND D.R.P. MANAGEMENT PSP,
1

RULING AND ORDER

Case No. 090401015 LM
Date: February 14,2011

Judge Steven L. Hansen

Plaintiffs,
v.

EAGLE MOUNTAIN LOTS, L.L.C. AKA
EAGLE MOUNTAIN LOTS, LLC, GRANT
| B YBEE, BB&S, LLC, ROBERT A. JONES
1 DBA BB&S, LLC, THE CIRCLE OF
| BUILDERS, L.L.C., ROYAL RICHARDS,
HOMESPIN, LLC, EAGLE MOUNTAIN CITY
1 AND JOHN DOES I-X
Defendants.

On December 17,2010, the Court heard oral argument on (1) Plaintiffs' Motion for Summary
Judgment, (2) Eagle Mountain City's Motion for Summaiy Judgment with Respect to Water Rights and
(3) Defendant Royal Richards' Joinder Motion for Summary Judgment to Defendant Eagle Mountain
1
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City's Motion for Summary Judgment with Respect to Water Rights, with James C. Swindler and
Wayne G. Petty appearing for Plaintiffs ("Lenders"), Jeremy R. Cook appearing for Eagle Mountain City
("City") and Matt C. Osborne appearing for Royal Richards ("Richards"). The Court took the abovedescribed motions ("Motions") under advisement. In their respective Motions, all parties contend that
there is no genuine issue of material fact and that judgment should be entered as a matter of law. They
disagree primarily as to whether certain facts have evidentiary support and as to the correct application
of law to the undisputed facts. Based upon the papers on file and upon the arguments of counsel, the
Court grants Plaintiffs Motion and denies the Motions of the City and Richards.
STATEMENT OF THE FACTS
In May 2007, Lenders made a $3.3 million Loan to Eagle Mountain Lots, L.L.C. ("EML"). The
Loan is evidenced by a Promissory Note (the "Note"), and the Note is secured by a Trust Deed executed
on behalf of EML. Using proceeds of the Loan, EML acquired a Warranty Deed for the Land to which
the 160 Acre Feet Water Right in question runs appurtenant from the Berry Family. The Note is secured
by a first mortgage on that property.
On June 27,2007, EML transferred the 160 Acre Feet to The Circle of Builders, L.L.C. ("Circle
of Builders"). On or around September 4, 2007, Circle of Builders transferred the 160 Acre Feet to Eagle
Mountain City. Defendants claim that in exchange for the 160 Acre Feet, Circle of Builders received
"banked" water rights or entitlements that could be used to help them comply with Eagle Mountain
City's requirements for development.
EML is in default under the Note in that, among other things, it has failed to pay interest due on
February 18, 2008 and thereafter and has failed to pay any part of the indebtedness owing under the Not<
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when it came due on May 18, 2008, and has not been paid. The Lenders have the undisputed right to
foreclose on the real property described in the Trust Deed, but the Lenders claim that they are also
entitled to foreclose on the 160 Acre Feet Water Right which they claim runs appurtenant to the Land.
The City claims an interest in the Water Right by virtue of a conveyance it received from Circle of
Builders on or about August 30, 2007. Defendants Royal Richards and Steven T. Gyuro ("Gyuro") claim
or may claim an interest in a portion of the Water Right associated with or related to the conveyance of
the Water Right by Circle of Builders to the City, or claim or may claim that the City holds a portion of
the Water Right as nominee for those Defendants.
ANALYSIS
This Court grants Plaintiffs' Motion for Summary Judgment and denies Defendants' Motions for
Summary Judgment. "Summary Judgment is appropriate only where (1) 'there is no genuine issue as to
any material fact' and (2) 'the moving party is entitled to judgment as a matter of law.'" Poteet v. White,
2006 UT 63,1f 7, 147 P.3d 439 (quoting Utah R. Civ. P. 56 (c)). Because there are no genuine issues as
to any material fact that can be found from the admissible evidence, and because the Plaintiffs are
entitled to a judgment as a matter of law, Plaintiffs are entitled to summary judgment.
Plaintiffs are entitled to summary judgment because as a matter of law the 160 Acre Feet were
included in the conveyance effected by the Trust Deed as provided for in Utah Code Ann. §73-1-11, and
in the alternative, the subsequent transfer of that 160 Acre Feet to Circle of Builders should be void as a
Fraudulent Transfer under Utah Code Ann. §25-6-6. Because none of the exceptions of Utah Code Ann.
§73-1-11 are present in this case, the appurtenant water rights (the 160 Acre Feet) passed with the Land
in the Trust Deed. The Trust Deed is facially unambiguous in its conveyance of the Land and
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
3 may contain errors.
Machine-generated OCR,

appurtenant water rights. The 160 Acre Feet satisfy the statutory definition of appurtenant water rights.
In the alternative, the transfer of the 160 Acre Feet from EML to Circle of Builders was a fraudulent
transfer under Utah Code Ann. §25-6-6.
L

Undisputed Legal Determinations.
There being no dispute on the following points, the Court determines that:
(A) the Note and Trust Deed are valid and enforceable according to their terms;
(B) EML is in default thereunder;
(C) the amount owing to Lenders under the Note and secured by the Trust Deed as of August 18,

2010, is $6,666,000, with interest accruing thereafter at $2,169.86 per day after August 18, 2010, for
which total amount Lenders are entitled to judgment against EML;
(D) The Trust Deed constitutes a valid security interest in the Land described therein, and such
Trust Deed is prior to any and all claims, right, title, or interest of Defendants and of all persons claiming
by, through or under any of Defendants, and Lenders are entitled to a decree of foreclosure as to the
Land.
DL

Effect ofUtah Code Ann. S 73-1-11.
Utah Code Ann. § 73-1-11 provides in pertinent part as follows:
(1) A water right appurtenant to land shall pass to the grantee of the land unless the grantor:
(A) specifically reserves the water right or any part of the water right in the land
conveyance document;
(B) conveys a part of the water right in the land conveyance document; or
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(C) conveys the water right in a separate conveyance document prior to or
contemporaneously with the execution of the land conveyance document.
The land conveyance at issue in this matter is the Trust Deed from EML (grantor) to Lenders (grantee).
The general rule established by Section 73-1-11 is that appurtenant water rights pass with the land
conveyance. None of the three above-quoted exceptions to the general rule applies. First, the Trust Deed
contains no reservation of any water rights. Second, the Trust Deed does not purport to convey only a
part of the 160 Acre Feet. Third, the grantor, EML, did not convey the 160 Acre Feet in a separate
conveyance document prior to or contemporaneously with the Trust Deed.
As to the last point above, the City and Richards argue that previous grantors in the chain of title,
members of the Berry family, conveyed the 160 Acre Feet to EML by water rights deeds separate from
the Warranty Deed conveying the Land, thereby satisfying Section 73-1-11(1 )(c).* While this separate
conveyance did indeed occur, that is not the conveyance in controversy. All parties agree that EML
acquired both the Land and the 160 Acre Feet from the Benys. Section 73-1-11 requires the Court to
determine the effect of what occurred next- namely, EML's conveyance of the Land to the Lenders by
way of the Trust Deed. If the 160 Acre Feet were appurtenant, as defined by Section 73-1-1 l(5)(b), to
the Land at the time of the Trust Deed, they were included in the conveyance effected by the Trust Deed
as a matter of law. Both the City and Richards argue that the Berrys effected a "severance" of the 160
Acre Feet from the Land. The Court need not make any determination on that issue because Section 731-1 l(5)(b) controls what water rights are included in a land conveyance after May 4, 1998. It provides as
follows:
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For purposes of land conveyances only, a water right evidence by any of the following documents
is appurtenant to land: ...(H) a certificate issued under Section 73-3-17... (vi) an approval for an
application to permanently change the place of use of water issued under Section 73-3-10...
Utah Code. Ann. § 73-1-1 l(5)(b).
There is no dispute that the Berrys held a certificate issued by the State Engineer under Section
73-3-17 for the 160 Acre Feet. There is no dispute that the Berrys obtained an approval from the State
Engineer under Section 73-3-10 to permanently change the place of use of the 160 Acre Feet. Either of
those regulatory acts suffices to make the 160 Acre Feet appurtenant to the Land "for purposes of land
conveyances only as prescribed by Section 73-1-1 l(5)9b). The Court therefore concludes as a matter of
law that the Trust Deed conveyed the 160 Acre Feet.
HI.

Parol Evidence of Parties' Intent or Understanding.
Utah Code Ann. § 73-1-11 does not contain any exception based on the intent of the parties other

than the three exceptions quoted above (reserving the water right, conveying only a part thereof or
conveying the water right by a separate conveyance prior to or contemporaneous with the land
conveyance). As stated above, the Court therefore concludes that as a matter of law the Trust Deed
conveyed the 160 Acre Feet. However, the City and Richards claim that the Trust' Deed is ambiguous
and ask the Court to consider extrinsic evidence of the parties' "intent" such as preliminary discussions
and negotiations regarding the collateral to be provided for the Loan. The thrust of such evidence is that
the Lenders did not intend to receive the 160 Acre Feet as collateral because they were to receive, in
exchange for giving up that water right, 1125 acre feet of water rights that are listed in the Note. The
Court notes that "[t]he basic rule of contract interpretation is that the intent of the parties is to be
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ascertained from the content of the instrument itself, the rationale for the rule being to preserve the
sanctity of written instruments." Utah Valley Bank v. Tanner, 636 P.2d 1060, 1062 (Utah 1981).
The Trust Deed includes all of the following in addition to the Land:
all buildings, fixtures, and improvements thereon and all water rights, rights of way, easements,
rents, issues, profits, income, tenements, hereditaments, privileges and appurtenances thereunto
belonging, now or hereafter used or enjoyed with said property, or any part thereof...
The phrase "all water rights... thereunto belonging" is not ambiguous. See Spears v. Warr, 2002 UT 24,
f40 (similar deed language ruled unambiuous); Loosle v. First Fed. Sav. &Loany 858 P.2d 999, 1003
(Utah 1993) ("pursuant to section 73-1-11, a perfected water right will pass as an appurtenance without
specifically mentioning the vested water right....").
A finding of ambiguity after a review of relevant, extrinsic evidence is appropriate only when
"reasonably supported by the language of the contract." Daines v. Vincent, 2008 UT 51, ^[27. Thus, a
claim of ambiguity in contractual language must be "plausible and reasonable" in light of the language
used. Id. T}31. The evidence of intent offered by the City and Richards may not be considered absent
ambiguity in the language of the Trust Deed.
A trial court may not consider parol evidence of intent without first finding ambiguity in the
language of a contract. And, while relevant evidence proffered to demonstrate the alleged facial
ambiguity must be considered, our analysis of such evidence is strictly limited to the
determination of the existence of facial ambiguity and is "ultimately circumscribed by the
language of the agreement." See Daines, 2008 UT 51, P 28, 190 P.3d 1269.
Flores v. Earnshaw, 2009 UT App 90, 209 P.2d 428,433.
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The City and Richards have failed to show any plausible and reasonable interpretation of the
Trust Deed that would exclude the 160 Acre Feet. They argue, however, that the recital in the Note
stating that it is secured by the 1125 acre feet creates an ambiguity in the Trust Deed. No ambiguity is
created by the language of the Note. Since the Note recited that it was secured by .Parcel No. 59-0190001 (which included all improvements, appurtenant water rights, and all other appurtenances), there
was no reason to repeat the description of improvements or appurtenances in the Note. Thus, the Note
itemized only the non-appurtenant water rights (the 1125 acre feet). There is no conflict between the
Trust Deed and the Note with respect to the inclusion (in both documents) of appurtenant water rights.
Since the Court is unable to find ambiguity in the Trust Deed, parol evidence of intent contrary to the
language of the Trust Deed may not be considered.
IV.

Interpretation of the Trust Deed.
The operative language states that EML conveys the Land "[tjogether with... all water rights...

and appurtenances thereunto belonging, now or hereafter used or enjoyed with said property, or any part
thereof." The City argues that the Land was not being irrigated at the exact moment of EML's purchase
and that, as a result the Trust Deed does not encumber the 160 Acre Feet. The City also asserts that the
water rights have not been used on the Land at any time since the recording of the Trust Deed.
The City's interpretation of "now" is artificial and unreasonably narrow. The City suggests
"now" means only "today" or on the date of the Trust Deed. The Random House Dictionary of the
English Language, 2nd Ed. Unabridged (1987) includes among the definitions of "now":
3. at this time or juncture in some period under consideration or in some course of proceedings
described: The case was now ready for the jury. 4. at the time or moment immediately past: I saw
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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him just now on the street 5. in these present times; nowadays: Now you rarely see horse-drawn
carriages. 6. under the present existing circumstances; as matters stand: I see now what you
meant
Several of the foregoing usages would mean that the water rights had been used "now," including those
numbered 3 and 4 (the time period under consideration including the most recent past watering season)
and 6 (the water could be used under the then existing circumstances, as matters stood on the date of the
closing of the Loan).
The term "now" must be applied in context of the appurtenant water rights, which can be used
only between April and October. There is no dispute that hte water was used on the land in 2006. The
Trust Deed was made in May 2007, early in the six-month period of permitted use in 2007. The Court
must apply a practical and reasonable definition of hte term "now" in construing the Trust Deed. Thus,
the 160 Acre Feet were in use substantially contemporaneously with the execution of the Trust Deed and
were therefore included within the granting clause.
V^

Fraudulent Transfer.
Lenders' fraudulent transfer claim is asserted in the alternative to their claim that the Trust Deed

includes the 160 Acre Feet. Utah Code Ann. § 25-6-6 provides the following definition as to when a
transfer is fraudulent as to creditors:
(1) A transfer made or obligation incurred by a debtor is fraudulent as to a creditor whose claim
arose before the transfer was made or the obligation was incurred if:
(A) the debtor made the transfer or incurred the obligation without receiving a reasonably
equivalent value in exchange for the transfer or obligation; and
Digitized by the Howard W. Hunter Law Library,
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(B) the debtor was insolvent at the time or became insolvent as a result of the transfer or
obligation.
The 160 Acre Feet that EML purported to transfer to its sister company, Circle of Builders, on June 22,
2007, had a value at that time of $1,920,000. Declaration of Paul W. Throndsen. The undisputed
evidence is that EML received nothing in return for that transfer. Richards contends that EML received
the 1125 acre feet of water rights in exchange. As discussed above, there is no evidence that Circle of
Builders conveyed that right to EML. Absent a signed conveyance in writing, no "exchange" would be
effective. Utah Code Ann. §25-5-1. Moreover, the evidence is undisputed that Circle of Builders
transferred the 1125 acre feet to Mark and Brenda Rindlesbach. Jones Depo. Exh. 7. Thus, it did not
receive a reasonably equivalent value in exchange for the 160 Acre Feet.
The debtor, EML, was either already insolvent at the time of that transfer or was rendered
insolvent by it, as shown by the facts that: (1) its only remaining asset, the Land, was worth $1,990,000
at that time; (2) it was indebted to Lenders in the amount of $3,349,183.38; (3) it was indebted to
Summit 1031 Exchange, LLC in the amount of $637,875 (plus interest accrued from May 21, 2007); and
(4) it was indebted to Steven Glade Berry in the amount of $212,625 (plus interest accrued from May 21,
2007). These three debts amounted to $4,199,683.38 (plus interest on $850,500 for 32 days at 12% per
annum). Thus, EML's debts exceeded the value of its assets on June 22, 2007, by more than $2.2
million. This clearly satisfies the definition of insolvency in Utah Code §25-6-3(1).
Richards and the City contend that they gave value in good faith in exchange for the portions of
the 160 Acre Feet ultimately received by them and therefore are entitled to a lien for that value. Neither
of them has submitted any admissible evidence that they gave value or what the amount of that value
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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was. Both of them fail to satisfy the statutory requirement of Utah Code §25-6-9(4) that the value must
be given to the debtor, which in this case is EML. Whatever the City or Richards gave to Circle of
Builders, if anything, is irrelevant. They gave nothing to EML and therefore have no statutory lien right.
During oral argument the City contended for the first time that the Court cannot set aside the
transfer of water rights by EML as fraudulent because the City is a good faith purchaser for value. The
City has provided no authority for this argument and did not assert it as a defense in its Answer. Further,
the City has presented no evidence that it gave value for the water rights transferred to it by Circle of
Builders or that it was an innocent purchaser. The Court therefore cannot consider the City's argument
for lack of a basis in the pleadings and for lack of legal and factual support.
Both Richards and the City argue that Lenders consented to EML giving away $1,920,000 worth
of water rights to a sister company for no consideration, leaving EML insolvent and incapable of paying
its debt to Lenders. Although Lenders were apparently willing to accept the 1125 acre feet instead of the
160 Acre Feet, they never received the 1125 acre feet and thus retained their rights to the 160 Acre Feet.
Even if they had agreed not to include the 160 Acre Feet in the Trust Deed, there is no evidence that
Lenders authorized their borrower, EML, to give away its assets without receiving equivalent value in
exchange.
Lenders have established all of the statutory requirements for avoidance of EML's transfer of the
160 Acre Feet to Circle of Builders as a fraudulent transfer. Summary judgment should be granted in
favor of Lenders on their fraudulent transfer claim in the alternative to their foreclosure claim. Any sale
of the water rights conducted by the Sheriff in accordance with a decree of foreclosure shall be deemed,
in the alternative, to be a valid execution sale of such water rights.

. *
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The Court will issue a judgment and decree of foreclosure consistent with the foregoing Order
determining that the Trust Deed is prior and superior to the interests of all Defendants with respect to the
Land and the remaining banked entitlements (106.72 acre feet) of the 160 Acre Feet that Lenders have
not heretofore released and directing the Sheriff of Utah County to sell the Land and such banked
entitlements. Within 10 days after entry of this Order, Lenders' counsel shall submit a proposed
Judgment and Decree of Foreclosure. Each party shall pay its own cost and fees.
DATED this _ / 4 _ day of February, 2011.
BY THE COURT:

^I^^NSEN
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Pursuant to Rule 56(c) of the Utah Rules of Civil Procedure, defendant Eagle Mountain City
("Eagle Mountain"), by and through counsel of record, respectfully submits the following
memorandum in support of its Motion for Summary Judgment With Respect to Water Rights (the
"Motion").
PRELIMINARY STATEMENT
This matter involves the foreclosure of a trust deed which was recorded against certain
property located in Eagle Mountain City., Utah. Plaintiffs allege th#t the trust deed encumbers both
158 acres of real property and 160 acre feet of water rights which are now owned by Eagle
Mountain.1 The trust deed does not specifically reference the water rights by water right number, but
only includes general language which states that the trust deed encumbers "all water rights . . . and
appurtenances thereunto belonging, now or hereafter used or enjoyed with said property

"

However, as set forth below, it is undisputed that the grantor of the trust deed and Plaintiffs,
who are the beneficiaries of the trust deed, did not intend that the 160 acre feet of water rights at issue
in this matter be encumbered by the trust deed. In fact, the promissory note which is secured by the
trust deed specifically lists, by water right number, 1125 acre feet of separate water rights which were
to be used as collateral for the promissoiy note.
In addition, even if the Court were to find that the intent of the parties is not binding (i.e. that
the trust deed could encumber property not intended to be encumbered), the plain language of the

1

Plaintiffs define the Water Rights in the Third Amended Complaint as Water Right Number 54-1225 (a33129).
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trust deed does not include the 160 acre feet of water rights. Specifically, the trust deed only
encumbers water rights and appurtenance that were "thereunto belonging, now or hereafter used or
enjoyed with said property." It is undisputed that prior to the recording of the trust deed, the 160 acre
feet were transferred and conveyed in separate and distinct deeds to sever the water rights from the
real property, and were therefore not appurtenant to the property. More importantly, at the time the
trust deed was recorded, the 160 acre feet of water rights were not being used on the property, and the
property has not been irrigated at any time since the trust deed was recorded. It is also undisputed
that the wells which provided the source of water used to historically irrigate the property were
located on property owned by a third-party, and the grantor of the trust deed did not have any right,
title or interest in the wells. Therefore, at the time the trust deed was recorded, there was no existing
source of water or use of water on the real property encumbered by the trust deed. Thus, not only
was it not the intention of the parties that the trust deed encumber the 160 acre feet of water rights,
but the plain language of the trust deed does not encumber the 160 acre feet.
Eagle Mountain City has an interest in this matter because Eagle Mountain requires
developers to dedicate water rights to Eagle Mountain City as a condition to residential and
commercial development within Eagle Mountain City. The transfer and dedication of water rights to
Eagle Mountain City requires the water right owner to file a change application with the Utah State
Engineer to change the nature of use, place of use, and points of diversion. Because the change
application process is often lengthy, Eagle Mountain allows water right owners to transfer approved
water to Eagle Mountain in exchange for banked water right credits. Once the water rights are
transferred to Eagle Mountain City, they are owned by Eagle Mountain and are used within Eagle
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Mountain's municipal water system in order to avoid forfeiture. The banked water right credits can
be used by the developer to meet Eagle Mountain's water right requirement for future development.
In this case, the 160 acre feet of water rights were transferred to Eagle Mountain, and a
portion of the 160 acre feet have been accepted by Eagle Mountain in satisfaction of the water right
requirement for a completed project. Thus, if Plaintiffs were allowed to foreclose on the water rights,
Eagle Mountain would likely be required to purchase replacement water for the approved projects.
STATEMENT OF UNDISPUTED MATERIAL FACTS
The following facts are uncontroverted in this matter:
1.

On May 25, 2007, that certain Warranty Deed was recorded in the Office of the Utah

County Recorder as Entry No. 78095:2007 (the "Warranty Deed"). A true and correct copy the
Warranty Deed is attached hereto as Exhibit "A."
2.

The Warranty Deed transferred 158 acres of real property located in Eagle Mountain

City, Utah (the "Property") from Weston Glade Berry, Zane R. Berry and Steven Glade Berry (the
"Berrys") to Eagle Mountain Lots, LLC ("Eagle Mountain Lots").
3".

Immediately prior to the recording of the Warranty Deed, three separate documents

titled "Water Right Deed and Assignment" were recorded in the Office of the Utah County Recorder
as Entry Nos. 78092:2007, 78093:2007 and 78094:2007 (collectively "Water Rights Deeds"). Trae
and correct copies of the Water Rights Deeds are attached hereto as Exhibit "B."
4,

The Water Rights Deeds transferred 160 acre feet of water from Water Right No. 54-

225 (A22883aa) as identified of record with the Utah Division of Water Rights, including approved
Change Application No. al8425 and all other applications pertaining thereto (the "160 Acre Feet"),
from the Berrys to Eagle Mountain Lots.
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5.

On or about May 18, Eagle Mountain Lots, LLC executed a Promissory Note (the

"Promissory Note") pursuant to which Eagle Mountain Lots agreed to pay Plaintiffs the amount of
$3,300,000.00 on the terms and conditions set forth in the Promissory Note. A true and correct copy
of the Promissory Note is attached hereto as Exhibit " C "
6.

The Promissory Note specifically states:
This note and the interest thereon is secured by a first mortgage on the following:
See "Exhibit A" attached hereto
Parcel I.D. No.: pt. 59-019-0001
Parcel I.D. No. 56-007-0012
Commonly known as: 2455 North Lake Mountain Road Eagle Mountain, UT 84043
And water shares as follows:
450 a.f.
water right no.: 57-1069
250 a.f.
water right nol: 57-7626
150 aX
water right no.: 57-10195
275 a.f.
water right no.: 57-10169

See Promissory Note, p.2 (emphasis added). The water rights identified in the Promissory Note are
referred to herein as the "1125 Acre Feet."
•7.

The real property identified in Exhibit A of the Promissory Note is the same property

conveyed by the Warranty Deed.
8.

However, the 1125 Acre feet of water rights identified in the Promissory Note as being

the water rights which are to be security for the Promissory Note are separate and distinct from the
160 Acre Feet, and have no relationship to the Property or the Berrys.
9.

Eagle Mountain Lots and Plaintiffs had multiple conversations and discussions

regarding the fact that 1125 would be security for the Promissory Note, and the Plaintiffs specifically
bargained for the 1125 Acre Feet to be security for the Promissory Note.
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For example, John Stausser, the person primarily responsible for negotiating the deal

on behalf of Plaintiffs, testified as follows:
Q
A.

How did the security change over time?
When Bob came to us and — about the property, we knew that there was water
with the property. He wanted to take the water from the property and we said
are you kidding? I mean, land without water is not worth anything so we want
water. And so when that — when we wouldn't release the water shares as
security then Bob would leave that meeting, come back a week or two weeks
with another idea. And we would either accept or reject and they would come
back with another idea.

Depo. John Strausser 46:17 - 47:2 (April 21, 2010). A true and correct copy of the relevant pages of
the Depo. John Strausser are attached hereto as Exhibit "D."

A.

Q.
A.
Q.

A.

What agreement was ultimately reached between the borrower and the lenders
on what property, real, personal or water rights, would be used to secure the
loan?
We were going to get the 160 acres of property, the Berry property, and
we were going to get I think it was 1125 feet — acre feet of water or shares
of water from Bob Jones — excuse me, from Eagle Mountain. I refer to that
as Bob Jones but the point is from their entity.
And what water rights — tell me more about those water rights. Where were
they coming from? Did you know?
I did not.
Did you or any of the lenders conduct due diligence on those water rights?
We were told about the water rights, that some of them were coming from an
individual named John Jacob I believe.

M a t 51:11 -52:4.
11.

Likewise, Robert A. Jones, who was the person primarily responsible for negotiating

the deal on behalf of the grantor, Eagle Mountain Lots, testified as follows:
Q.
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A.
Q.
A.

that my clients were going to let the 160 acre feet go in return for getting the
1,125 acre feet; is that what you meant?
No.
Okay. What did you mean?
What I meant was your clients didn't care about the 160 acre feet at all. They
cared about the 1,125 acre feet. That the equity spread between the amount
owed and what the perceived value was was the reason they made the deal,
period.

Depo. Robert A. Jones 56:22-57:10 (June 1, 2010). A true and correct copy of the relevant pages of
the Depo. Robert A. Jones are attached hereto as Exhibit "E."
* * *

Q.
A.

[Mr. Swindler]. What I'm trying to do is make sure that we understand your
testimony as well as we can.
My testimony is clear, I think. They forewent the 160 acre feet and allowed it
to release in exchange for the 1,125 acre feet and were thrilled about it.

Id. 64:4-64:9.
* * *

Q,
A.
Q.
A.

[Mr. Cook]. During Jimfs follow-up questioning you said that the lenders, you
used the term forewent the 160 acre feet.
Yeah.
When did the lenders forego the 160 acre feet?
When I asked them to.

,:. . . $ , . . - . A n d -

A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.

: ••

, . \

•. v

• .

The deal was, Hey, if you want all 1,125 acre feet you have to let me have the
160 acre feet. I have some things I could use it for.
And was that before the trust deed that's marked as Exhibit 4 was recorded?
Yes. Way before.
So did the lenders ever have interest in 160 acre feet?
No.
That was just part of maybe an initial negotiation and they forewent that prior
to the final deal.
Yes. They turned it down.
They turned that deal down.
Turned it down flat.
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Id. 72:4 -73:1.

12.

On May 31, 2007, that certain Trust Deed was recorded against the Property in the

Office of the Utah County Recorder as Entry No. 80022:2007 (the "Trust Deed"). A true and correct
copy the Trust Deed is attached hereto as Exhibit "F."
13.

The Trust Deed includes standard language which states the Trust Deed secures the

real property "[tjogether with all building fixtures and improvements thereon and all water rights,
rights of way, easements, rents, issues, profits, income, tenements, hereditaments, privileges and
appurtenances thereunto belonging, now or hereafter used or enjoyed with said property . . . . "
14.

The Trust Deed also states that the Trust Deed was granted for the purpose of securing

"payment of the indebtedness evidence by a promissory note of even date herewith, in the principal
sum of Three Million Three Hundred Thousand dollars and Zero cents ($3,300,000.00)
15.

"

On June 26, 2007, that certain Permanent Change Application Number 54-1225

(a33129) (the "Change Application") was filed to change to points of diversion, place of use, and
nature of use of the 160 Acre Feet, in order to allow the water to be transferred and used within the
municipal water system of Eagle Mountain. A true and correct copy the Change Application is
attached hereto as Exhibit "G."
16.

On June 27, 2007, Eagle Mountain Lots transferred the 160 Acre Feet to The Circle of

Builders, L.L.C. pursuant to that certain Water Rights Deed and Assignment, which was recorded in
the Office of the Utah County Recorder as Entry No. 91288:2007. A true and correct copy the Water
Rights Deed and Assignment is attached hereto as Exhibit "H."
17.

On August 24, 2007, the Change Application was approved by the Utah State

Engineer. See Change Application.
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18.

On September 4, 2007, Circle of Builders, L.L.C. transferred the 160 Acre Feet to

Eagle Mountain City pursuant to that certain Water Rights Deed and Assignment, which was
recorded in the Office of the Utah County Recorder as Entry No. 129619:2007. A true and correct
copy the Water Rights Deed is attached hereto as Exhibit "I."
19.

On June 4, 2010, Plaintiffs deposed Weston Glade Berry and Zane Berry, who sold the

Property prior to Eagle Mountain Lots.
20.

Weston Glade Berry testified that he had acquired the Property in about 1987. Depo.

Weston Glade Berry 17:22 - 17:25 (June 4, 2010) ("W. Berry Depo."). A true and correct copy of
the relevant pages of the W. Berry Depo. are attached hereto as Exhibit "J."
21.

Weston Glade Berry also testified that the Property was not being irrigated in May,

2007 when the Property was purchased by Eagle Mountain Lots. Specifically, Weston Glade Berry
testified as follows:
Q.

A.

Okay. And that for, I think you said, the previous 10 years before this closing,
you had - - you had used that irrigation system. Is that correct?
Yes.
This transaction closed on or about May 2007? Somewhere around that time?
Yes.
Had you been using that - - had you been pumping water out of the well and
irrigating that property in 2007?
No.
No.
Because you're - - the pumping season starts in
in April.

Q;

so--

A.
Q.
A.
Q.

A;
Q.
A.
Q.
A.
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The water year goes - - for irrigation goes from the 1st of April until the 30th of
October. This negotiation and that was going on, and it wasn't used.
Okay. I want t o As I recall. What was the closing date on this? The 22nd of May?
So to the best of your recollection, in 2007, you weren't irrigating this 160
acres that was sold as part of this transaction?
Well, Fd have to — I'd have to think on that - - on that a little bit. Because - No, we started this transaction in the fail of '06. And I did not do any
irrigating that next spring.
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W. Berry Depo. 56:1 - 57:4 (emphasis added).
20.

Finally, Weston Glade Berry testified that the wells which had been used as a source

of water to historically irrigate the Property were not located on the Property; that Eagle Mountain
Lots did acquire any right or interest in the wells; that there is no source of water located on the
Property; and that the Property has in fact not been irrigated since it was purchased by Eagle
Mountain Lots. Specifically, Weston Glade Berry testified as follows:
Q.

;

••'A:-----

Okay. I want to look back at Exhibit 1. And when you were looking at this
before, you identified a well that's kind of, I guess, at the northeast corner of
property that you own. But it's outside the property that was sold as part of
this transaction. Is that correct?
Yes.

Q.

And you - 1 believe you testified that that was the well that was being used to
pump water to irrigate the property that was sold.
A.
Yes.
Q.
Is that correct? As part of this transaction, did the buyer purchase the right
to continue to use that well?
%
No.
Q.
Did the buyer have any right after closing to use that well?
A.
No.
Q.
Were there any other wells located on the property that were sold to the
buyer?
A. ^ No.
" ' ^
Q.
Do you know if there was any other water - - Let me rephrase that. Do you
know if there was any other source of water that was tied in with the irrigation
system that the buyer could use to irrigate that property after it v/as sold?
Mr. Christensen:
You're referring to the irrigation system that he installed?
Mr. Cook:
I'm referring to, do you know if there was a municipal water system.
A.
No.
Q.
Or any other type of water system?
A.
Not to my knowledge.
Q.
So to the best of your understanding, after the buyer closed on that, they
had no immediate source of water to irrigate that property,
A.
That's correct
Q.
Okay. Do you know if that property has been irrigated since the closing?
A.
No.
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Q.
A.
Q.
A.

No, it has not been irrigated? Or no, you don't know?
No.
No, it has not been irrigated?
It hasn't been irrigated,

W. Berry Depo. 53:17 - 55:12 (emphasis added).

SUMMARY JUDGMENT STANDARDS
Summary judgment may be granted "if the pleadings, depositions, answers to interrogatories,
and admissions on file, together with the Declarations, if any, show that there is no genuine issue as
to any material fact and that the moving party is entitled to a judgment as a matter of law." Utah R.
Civ. P. 56(c). Additionally, "[f]or a moving party to be entitled to summary judgment, it must
establish a right to judgment based on the applicable law as applied to the undisputed facts." Smith v.
Four Corners Med Health Ctr.y Inc., 70 P.3d 904, 911 (Utah 2003). In Anderson Development Co.
v. Tobias, the Utah Supreme Court held:
To successfully defend against a motion for summary judgment, the nonmoving-"party
must set forth facts'" sufficient to establish the existence of an element essential to
that party's case.'" Burns v. Cannondale Bicycle ta., 876 P.2d 415,419 (Utah Ct.
App.1994) (quoting Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986)). Failure to do
so with regard to any of the essential elements of that party's claim will result in a
conclusion that the moving party "is entitled to a judgment as a matter of law." Burns,
876 P.2d at 420; see also Celotex, 477 U.S. at 322-23 ("In such a situation, there can
be 'no genuine issue as to any material fact,' since a complete failure of proof
concerning an essential element of the nonmoving party's case necessarily renders all
other facts immaterial.")(quoting Fed.RXiv.P. 56(c)).
Anderson Development Co. v. Tobias, 2005 UT 36 K 23,116 P.3d 323 (Utah 2005)

{00100058.DOC I)

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
11may contain errors.
Machine-generated OCR,

ARGUMENT
L

THE COURT SHOULD GRANT SUMMARY JUDGMENT AGAINST PLAINTIFFS
WITH RESPECT TO PLAINTIFFS' CLAIM THAT THE 160 ACRE FEET OF
WATER RIGHTS ARE SUBJECT TO AND ENCUMBERED BY THE TRUST DEED,
It is undisputed that it was not the intent of Eagle Mountain Lots and Plaintiffs that the Trust

Deed encumber the 160 Acre Feet of water right, or that the Promissory Note be secured by the 160
Acre Feet of water rights. Most notably, the Promissory Note specifically references, by water right
number and quantity, the 1125 Acre Feet of water rights which were to be used as security for the
Promissory Note.
In addition, the 160 Acre Feet of water rights are not encumbered by the Trust Deed because
the 160 Acre Feet were transferred to Eagle Mountain Lots in separate and distinct deeds from the
Property are therefore not appurtenant to the Property; the 160 Acre Feet were not being used on the
Property at the time the Trust Deed was recorded; and the 160 Acre Feet have not been used on the
Property at any time since the recording of the Trust Deed. In fact, it is undisputed that no water or
water rights have been used on the Property since fall 2006, and that there is no existing source of
water on the Property.
Accordingly, the Court should find that as a matter of law, the Trust Deed does not encumber
the 160 Acre Feet, and the Court should grant summary judgment dismissing all of Plaintiffs' claims
with respect to the 160 Acre Feet.
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A.

It Is Undisputed From The Documents And Testimony In This Matter That The
Parties To The Trust Deed Did Not Intend For The Trust Deed To Encumber
The 160 Acre Feet.

In this case, because the Trust Deed does not specifically list any water right, the Trust Deed
is ambiguous and the Court must consider extrinsic to determine what, if any, water rights were
intended to be encumbered by the Trust Deed. A contract is ambiguous "if it is capable of more than
one reasonable interpretation because of uncertain meanings of terms, missing terms, or other facial
deficiencies." Glenn v. Reese, 2009 UT 80, ^f 10, 225 P.3d 185 (internal quotation marks omitted).
"[Contractual ambiguity can occur in two different contexts: (1) facial ambiguity with regard to the
language of the contract and (2) ambiguity with regard to the intent of the contracting parties."
Daines v. Vincent, 2008 UT 51, \ 25, 190 P.3d 1269. Facial ambiguity is a question of law, while the
intent of the parties is a question of fact. See id. Before the court may consider extrinsic evidence of
the parties1 intent, however, it must first conclude that the contract is facially ambiguous. See id.
Although the court may consider extrinsic evidence to determine whether the contract is facially
ambiguous, that evidence may not be used to contradict the plain language of the contract. See id. fl[
30-31.
Because the Trust Deed is facially ambiguous, the Court may look at the intent of the parties
in determining what, if any, what rights were encumbered by the Trust Deed. See Coulter & Smith,
Ltd. v. Russell, 966 P.2d 852, 857 (Utah 1998) ("[A] cardinal rule in construing ... a contract is to
give effect to the intentions of the parties.").
In this case, it undisputed that the parties did not intend for the Trust Deed to encumber the
160 Acre Feet. First, the Promissory Note which is secured by the Trust Deed (and specifically
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referenced in the Trust Deed) lists by wetter right number and quantity of water the water rights which
the parties intended to secure the Promissory Note. The 1125 Acre Feet of water rights listed in the
Promissory Note are separate and distinct from the 160 Acre feet, and no reference to the 160 Acre
Feet is included in the Promissory Note or Trust Deed.
In addition, approximately six detys before the Trust Deed was recorded, the Water Rights
Deeds transferring the 160 Acre Feet of water from the Berrys to Eagle Mountain Lots were
recorded. The Water Right Deeds contained detailed information regarding the 160 Acre Feet,
including specific reference to the Water Right Number (54-225) and the approved Change
Application (al8425). Accordingly, if the parties had intended to encumber the 160 Acre Feet, it
would be reasonable to expect that the parties would have specifically reference the 160 Acre Feet by
water right number and change application in either the Promissory Note or Trust Deed.
It is also clear from the testimony in this matter that the standard language in the Trust Deed
which generally references "water rights" was not intended to cover the 160 Acre Feet. Most
notably, John Stausser, the person primarily responsible for negotiating the deal on behalf of
Plaintiffs, testified as follows:
Q.

A.

Q.
A.
Q.

{0Oi0OO58.DOC /}

What agreement was ultimately reached between the borrower and the lenders
on what property, real, personal or water rights, would be used to secure the
loan?
We were going to get the 160 acres of property, the Berry property, and
we were going to get I think it was 1125 feet — acre feet of water or shares
of water from Bob Jones — excuse me, from Eagle Mountain. I refer to that
as Bob Jones but the point is from their entity.
And what water rights — tell me more about those water rights. Where were
they coming from? Did you know?
I did not.
Did you or any of the lenders conduct due diligence on those water rights?
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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Id

A.

We were told about the water rights, that some of them were coming from an
individual named John Jacob I believe.

Depo. John Strausser 51:11 — 52:4 (April 21, 2010). Likewise, Robert "Bob" Jones testified as
follows:
Q.

A,..
Q.
A.

[Mr. Swindler]. All right. You said that the 1,125 acre feet being - well, I
think you put it more correctly, and you can correct me if I'm getting it wrong
here, but the clencher of the deal, meaning the loan, the $3.3 million loan was
that my clients were going to let the 160 acre feet go in return for getting the
1,125 acre feet; is that what you meant?
No.
Okay. What did you mean?
What I meant was your clients didn't care about the 160 acre feet at all. They
cared about the 1,125 acre feet. That the equity spread between the amount
owed and what the perceived value was was the reason they made the deal,
period.

Depo. Robert A. Jones 56:22 - 57:10 (June 1, 2010).
* * *

Q.
A,

[Mr. Swindler]. What I'm trying to do is make sure that we understand your
testimony as well as we can.
My testimony is clear, I think. They forewent the 160 acre feet and allowed
it to release in exchange for the 1,125 acre feet and were thrilled about it.

Id. 64:4 — 64:9 (emphasis added).
* * *

Qv
A.
Q.
A,.
Q.
A.
Q.

{00100058.DOC /}

[Mr. Cook]. During Jim's follow-up questioning you said that the lenders, you
used the term forewent the 160 acre feet.
Yeah.
When did the lenders forego the 160 acre feet?
When I asked them to.
AndThe deal was, Hey, if you want all 1,125 acre feet you have to let me have
the 160 acre feet, I have some things I could use it for,
And was that before the trust deed that's marked as Exhibit 4 was
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A.
Q.
A.
Q.
A.
Q.
A.

recorded?
Yes, Way before,
So did the lenders ever have interest in 160 acre feet?
No.
That was just part of maybe an initial negotiation and they forewent that prior
to the final deal.
Yes. They turned it down.
They turned that deal down.
Turned it down flat.

Id. 72:4 - 73:1 (emphasis added).
Thus, based on both the documents and testimony, it is undisputed that it was not the intent of
the parties to encumber the 160 Acre Feet Accordingly, the Court should grant summary judgment
dismissing any and all claims by Plaintiff against with respect to the 160 Acre Feet.
^

B.

The Plain Language of the Trust Deed Does Not Encumber the 160 Acre Feet.

In addition to it being undisputed that the parties did not intend for the Trust Deed to
encumber the 160 Acre Feet, the Trust Deed does not encumber the 160 Acre Feet because the 160
Acre Feet of water rights were not appuitenant to the Property, not being used on the Property at the
time the Trust Deed was recorded, and have not been used on the Property at any time since the
recording of the Trust Deed.
The Trust Deed includes standard language which states the Trust Deed secures the real
property "[t]ogether with all buildings, fixtures and improvements thereon and all water rights, rights
of way, easements, rents, issues, profits, income, tenements, hereditaments, privileges and
appurtenances thereunto belonging, now or hereafter used or enjoyed with said property

" Thus,

in order for the 160 Acre Feet to be encumbered by the Trust Deed, it would have to be established
that the 160 Acre Feet were "thereunto belonging, now or hereafter used or enjoyed with said
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property."
In this case, it is undisputed that the 160 Acre Feet were transferred to Eagle Mountain Lots in
separate and distinct deeds from the real property. Thus, even if the 160 Acre Feet had been used on
the Property by the prior property owner, the 160 Acre Feet were severed from the Property by means
of the separate deeds.2
More importantly, Weston Glade Berry, who had owned the Property for approximately 20
years prior to Eagle Mountain Lots, testified that at the time the Trust Deed was recorded, the
Property was not being irrigated and had not been irrigated since the fall of the preceding year. See
W. Berry Depo. 56:1 - 57:4 (emphasis added):
Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q,
A.
Q.
A.

Okay. And that for, I think you said, the previous 10 years before this closing,
you had - - you had used that irrigation system. Is that correct?
Yes.
This transaction closed on or about May 2007? Somewhere around that time?
Yes.
Had you been using that - - had you been pumping water out of the well and
irrigating that property in 2007?
No.
No* Because you're - - the pumping season starts in - - - in April.
SoThe water year goes - - for irrigation goes from the 1st of April until the 30th of
October. This negotiation and that was going on, and it wasn't used.
Okay. I want t o As I recall. What was the closing date on this? The 22nd of May?
So to the best of your recollection, in 2007, you weren't irrigating this 160
acres that was sold as part of this transaction?
Well, I'd have to — I'd have to think on that - - on that a little bit. Because - No, we started this transaction in the fall of '06. And I did not do any
irrigating that next spring.

2

It should be noted that the 160 Acre Feet were sole supply for the irrigation, on a rotating basis, of 40 of the 200 acres
in the west half of the east half and in the southeast quarter of the southwest quarter of Section 19, Township 6 South,
Range 1 West, Salt Lake Base and Meridian. See Water Right Deeds. Thus, although some of the 160 Acre Feet may
have been used irrigate a portion of the Property, it was also used to irrigate other property on a rotating basis.
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Weston Glade Berry also testified that the wells which had been used as a source of
water to historically irrigate the Property were not located on the Property; that Eagle
Mountain Lots did not acquire any right or interest in the wells; that there is no source of
water located on the Property; and that the Property has not been irrigated since it was
purchased by Eagle Mountain Lots. See W. Berry Depo. 53:17-55:12 (emphasis added):
Q.

Okay. I want to look back at Exhibit 1. And when you were looking at this
before, you identified a well that's kind of, I guess, at the northeast corner of
property that you own. But it's outside the property that was sold as part of
this transaction. Is that correct?
A.
Yes.
Q.
And you - 1 believe you testified that that was the well that was being used to
pump water to irrigate the property that was sold.
A.
Yes.
Q.
Is that correct? As part of this transaction, did the buyer purchase the right
to continue to use that well?
A.
No.
Q.
Did the buyer have any right after closing to use that well?
A.
No.
Q.
Were there any other wells located on the property that were sold to the
buyer?
A.'
No.
Q.
Do you know if there was any other water - - Let me rephrase that. Do you
know if there was any other source of water that was tied in with the irrigation
system that the buyer could use to irrigate that property after it was sold?
Mr. Christensen:
You're referring to the irrigation system that he installed?
Mr. Cook:
I'm referring to, do you know if there was a municipal water system.
A.
No.
Q.
Or any other type of water system?
A.
Not to my knowledge.
Q.
So to the best of your understanding, after the buyer closed on that, they
had no immediate source of water to irrigate that property.
A.
That's correct.
Q.
Okay. Do you know if that property has been irrigated since the closing?
A.
No.
Q;
No, it has not been irrigated? Or no, you don't know?
A.
No.
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Q.
A:

No, it has not been irrigated?
It hasn't been irrigated.

Accordingly, even construing the facts most favorably to Plaintiffs, it is undisputed
that the 160 Acre Feet was not "belonging, now or hereafter used or enjoyed with said
property." Thus, the Trust Deed did not encumber the 160 Acre Feet and the Court should
grant summary judgment dismissing any and all claims by Plaintiff against with respect to the
160 Acre Feet.
CONCLUSION
The Court should grant summary judgment dismissing any and all claims by Plaintiff against
with respect to the 160 Acre Feet.
DATED this

!P

day of August, 2010.
PARSONS KINGHORN HARRIS

H. Kinghorn
Jeremy R. Cook
Attorneys for Defendant Eagle Mountain City
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CERTIFICATE OF SERVICE

I hereby certify that on this ^ day of August, 2010,1 caused a true and accurate copy of the
foregoing MEMORANDUM IN SUPPORT OF DEFENDANT EAGLE MOUNTAIN CITY'S
MOTION FOR SUMMARY JUDGMENT WITH RESPECT TO WATER RIGHTS to be
served by U.S. Mail, postage prepaid, to the following:
James C. Swindler
Prince, Yeates & Geldzahler
175 E. 400 S., Suite 900
Salt Lake City, Utah 84111
Wayne G. Petty
Moyle & Draper, P.C.
City Centre I, Suite 900
175 East Fourth South
Salt Lake City, UT 84111
Matt C. Osborne
Osborne & Barnhill, P.C.
11576 South State Street, Building 204
Draper, Utah 84010
Steven T. Gyuro
951 Highland Oaks Drive
Bountiful, Utah 84010

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

Exhibit A

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

Mail tax notice to
WHEN RECORDED MAIL TO:
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WARRANTY DEED
WESTON GLADE BERRY AND ZANE R. BERRY AND STEVEN GLADE BERRY, Grantor(s) of
EAGLE MOUNTAIN, County of UTAH, State of UT, hereby CONVEY and WARRANT to
EAGLE MOUNTAIN LOTS, LLC,
Grantee(s),
of 5635 SOUTH WATERBURY WAY, SUITE C100, SALT LAKE CITY, UT 84121

for the sum of ***TEN DOLLARS and other good and valuable consideration***
the following tract of land in UTAH County, State of UT:

SEE ATTACHED EXHIBIT «A"

Together with all rights, privileges and appurtenances belonging or in anywise appertaining thereto, being
subject, however, to Easements, Restrictions, and Rights of Way appearing of record or enforceable in law or
equity and general property taxes for the year 2007 and thereafter.
;
WITNESS the hand of said grantor, this 21st day of May, A D . 2007

STEVEN GLADE BE!

STATE OF UTAH

)

COUNTY OF UTAH

)

:ss

On the 21st day of May, 2007, personally appeared before me WESTON GLADE BERRY and ZANE R.
BERRY and STEVEN GLADE BERRY, the signers) of the within instrument, who duly acknowledged to
me that they executed the same.

i^jl^no

My Commission Expires.

Notary Public _ ^
Residing A t L&TtJUC'

M&HaSWfi.W<ftTH
6BIM7 UTAH 64097
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EXHIBIT * A"
ENT 7 8 0 9 5 : 2 0 0 7 PC 2 of 2
Beginning at the North 1/4 Corner of Section 19, Township 6 South, Range 1 West, Salt Lake Base and
Meridian;
thence South 89° 56 '03" East along the North line of said Section 19, a distance of 946.76 feet, more or
less, to the East line of the Lake Mountain Road, a public, graveled roadway; thence along the cast line of
said Lake Mountain Road, South 1° 59* 17" West 828.69 feet; thence South 89° 56' 03" East 397.28 feet to
the North-South l/16th Section line (the East line of the West one-half of the East one-half of said Section
19); thence along said 1/16th line South 0° 04' 56M West 4509.60 feet, more or less, to the South line of said
Section 19; thence along the south line of said Section 19, North 89° 47* 09" West 638.33 feet, more or less,
to the East line of said Lake Mountain Road; thence along the East line of said Lake Mountain Road, North
3° 26' 42" East 56.09 feet; thence North 89° 47* 09M West 690.28 feet; thence North 89° 48' 33w West 315.30
feet to the East line of a 320 foot wide easement granted to Utah Power and Light Company, recorded as
Entry No. 4642:1970 in the office of the Utah County Recorder, Provo, Utah; thence along the East line of
said easement North 2° 54' East 1279.16 feet, more or less, to ithe North line of the Southeast 1/4 of the
Southwest 1/4 of said Section 19; thence South 89° 51' 18" East along said line 254.49 feet to the
North-South mid-section line (the center of section line); thence along said mid-section line North 0° 10' 41"
East 3999.16 feet to the point of beginning.
Excepting therefrom a 2.00 acre parcel described as follows:
Beginning at a point South 89° 56' 03" East along the Section line 946.76 feet and South 1° 59' 17" West
along the East line of the Lake Mountain Road, 2197.76 feet from the North 1/4 Comer of Section 19,
Township 6 South, Range 1 West, Salt Lake Base and Meridian;
thence South 89° 52* 59" East 387.68 feet; thence South 0° 04' 56" West 222.60 feet; thence North 89° 52' 59M West 395.02 feet; thence North 1° 59417" East along the East line of said Lake Mountain Road, 222.72
feet, to the point of beginning. (Containing an area of 2.00 acres)
The parcel above described (160 acre parcel) is also subject to the continuous and uninterrupted use by the
general public over the aforementioned Lake Mountain Road, which is described as being a 56 foot wide
roadway, 28 feet on both sides of the ccnterline thereof which centerline is described as follows:
Beginning at a point South 89° 56* 03" East along the section, line 918.74 feet, more or less, from the North
1/4 Comer of Section 19, Township 6 South, Range I West, S;ilt Lake Base and Meridian;
thence South 1° 59' 17" West 3596.40 feet; thence South 11° 36' 56" West 329.81 feet; thence South 3° 26* .
42" West 1425.67 feet, more or less, to the South line of said Section 19.
Reserving unto Grantor an easement, fifteen feet in width, centered over (an) existing irrigation water and
culinary water supply line(s) running generally along the easterly edge of the parcel of land to be sold.
Subject also to certain easements for existing underground communication cables, and for existing overhead •
power lines, visible by inspection of the land, which easement:; may be recorded or unrecorded.
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Wbcq. "Succeed, Return to:
BaglcMoucitsuu Lo*»c, LLC
Attn: Robot A- Jottcs
5635 Soutii Waretbury Way
Suite C-l 00
Salt Lake City, U T K 1 2 1

WATERTIGHT DEED
AJTO ASSIGNMENT
W. Glade Berry, Grantor, hereby conveys, transfers, and assigns, with a warranty of title
as to all claiming title through Grantor, to Eagle Hountain Lots, LLC, Grantee, for good and
valuable consideration, the receipt and sufficiency ofwhich is hereby acknowledged, all ofGrantor's
rights, title, and interest in and to trie following:
Eighty (80.0) acre-feet of water from Water Right No, 54-225
(A22883aa) as identified of record with the Utah Division of Water
Rights, including approved Change Application No. al8425 and all
other applications pertaining thereto.
Historic beneficial use(s): 80 aexofcet* of water 9ole supply for "the
irrigation, on a rotating basis, of 20 of the 200 acres in the west half
of the east half and in the southeast quarter of the southwest quarter
of Section 19,Township 6 South, Rangel West, Salt Lake Base, and
Meridian. Once thia water is placed to beneficial use elsewhere, the
number of acres irrigated onftiis land each year on a rotatingliasis, as
per Change Application No. a!8425, will be reduced by 20 acres.
WITNESS the hand of GRANTOR this ^ < ^ d a y of May. 2 ^ 7 .

W. GW&e Berry
State of Utah
County of t/tTrYrr-

}
: ss.
}

On the *Vis day of May, 2007, W. Glade Berry personally appeared bcfoxe me and duly
acknowledged that he executed the foregoing instrument for the r/trposea stated therein.

MATTHEW B. WiHTH i

< & ,

14551 STATE BT.«6TE*C i
rOBEM, UTA« 8 4 0 9 7

RECEIVED
S
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V/bcn Recorded, Return 10:
Eagle Mbuataia Lot;, LLC
Arm: Ruben A. Joacs
5635 Sown Watcrbury Way
SuiceC-100
StftLtkc City. U T 84121

WATER R I G H T DEED
AND ASSIGNMENT
Zane Berry, Grantor, hereby conveys, transfers, and assigns, with a warranty of title, as to
all claiming title through. Grantor, To Eagle Mountain Lots, LLC, Grantee, for good -and valuable
consideration, the receipt and sufficiency ofwhich is hereby acknowledged, all of Grantor's rights,
title, and interest in and to the folio wing:
Forty (40.0) acre-feet of water from Water Right No- 54^225
(A22883aa) as identified of record with the Utah Division of Wafer
Rights, including approved Change Application No. a 18425 and all
other applications pertaining thereto.
Historic beneficial use(s): 40 acre-feet of water sole supply for the
irrigation, on a rotating basis, of J 0 of the 200 acres in the west half
of the east half and in the southeast quarter of the southwest quarter
ofSection 19, Township 6 South, Range I Wes tv Salt LaJce Base and
Meridian. Once this wat^r is placed to beneficial use elsewrrerev:die
mirnber of acres irrigated on this kind each year oil a rotating basis-, as
per Change Application No. al8425, will be reduced by 10'acres,
WITNESS the hand of GRANTOR tbis <3£ day ofMay, 2007,

State of Utah
Couptyof

>
:ss.

fefflrr

)

On the "VU day of May, 2007, Zane Berry personally appeared before rne and duly
acknowledged that he executed the foregoing instrument for the purposes stated therein.

MATTHEW B. gttjffi"
/ O R E M . UTAH 8*097 ,

M222QQ7
SALT LAKP
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WATER RIGHT DEED
A N D ASSIGNMENT
Steven Berry, Grantor, hereby conveys, transfers, and assigns, with a warranty of title as
to all clairuing title through Grantor, to Eagle Mountain Lots, LLC, Grantee, for good and
valuable consideration, the receipt and sufficiency of which is hereby acknowledged, all o fGrantor's
rights, title, and interest in and to the following:
Forty (40.0) acre-feet of water from Water Right No. 54-225
(A22883aa) as identified of record with the Utah Division of Water
Rights, including approved Change Application No. al 8425 and all
other applications pertaining thereto.
Historic beneficial use(s): 40 acre-feet of waiet sole supply tor the
irrigation, on a rotating basis, of 10 of the 200 acres in the west half
of the east half and in the southeast quarter of the-southv/est quarter.
of Section 19,Township 6 South, Range 1 Wes^&ilt Lake Base and
Meridian. Once this water is placed to beneficial uSe-elsewhere, thenumber of acres irrigated on this land each year on arotating basis, as
per Change Application Mo, al 8425, will be reduced by 10 acres.
WITNESS the hand of G R A J N T O R this J^L.day of May;2007.

Steven BerryState of Utah
: ss.

County of Vffo*~
On the 1n^ day of May,. 2007, Steven Berry personally appeared before-, me and duly
acknowledged that he executed' the foregoing instrument for the purposes;stated therein.

«MTHEW » , WRTHI!

wnuHgrt

RECEIVED
W 2 2 IW
W
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PROMISSORY NOTE
May 18,2007

$3300,000.00

FOR VALUE RECEIVED, the undersigned promises) to payto RUTH p . HARDY
REVOCABLE TRUST AS TO 13.4848%, DELCON CORP. PSP FBO-A.W. HARDY AS TO
15.1515%, FINESSE P.S.P. AS TO 1.6667%, MJS REAL PROPERTIES AS TO 73758%,
UhNTAH INVESTMENTS AS TO 10.6061%, DAVID D. SMITHiAS-^O 3.0303%, STEVEN
CONME AS TO 6.0606%, DAVID L. JOHNSON AS TO 6.0606%, BrsRRETT PSP AS TO
6.0606%, VW PROFESSIONALHOMES PSP AT TO 9.0909%, TY THOMAS AS TO
6.0606%, DJLP. M ANGEMENT, PSP AS TO 15.1515% or order, Three Million Three Hundred
Thonsand dollars and Zero cents ( $3,300,000.00 ), together with interestfromdate at the rate of
Sixteen percent, (16 %)per annum on the unpaid balance, payable as follows, viz:
In interest only quarterly installments of $132,000.00 or more per quarter with the first quarterly
payment due on August 18,2j)Q7jmfil^ovember 18,2007^1 wrdclijiineihejentke^nr>ajd
principal balance together with accrued interesTshall be duclind payable in full. The Maker sball
extendThis~NoieTor an additional six (6) month periodwiui quarterly payments at the same rate
listed above. In addition to said extension the Maker agrees to pay an additional origination fee
in the amount of 8% points of the principal balance due. $ald quarterly payment applies toward
interest only.
Further Maker agrees that there will be a penalty of 5% of the principal balance for any payment
riot marie within 15 days of the due date and a 1 % per monthfinancecharge.

.

in lawful money of the United States of America, negotiable and payable at the office of
:
^without
defalcation or discount. All payments hereinabove provided for shall be appliedfirston accrued
interest and balance to reduction of principal. Any installments of principal and interest not paid
when due shall, at the option of the legal holder hereof, bear interest thereafter at die rate of 24%
per annum until paid.
In case of default in the payment of any installment of principal or interest as herein stipulated,
then it shall be optional with the legal holder of this note to declare the entire principal sum
hereof due and payable; and proceedings may at once be instituted for the recovery of the same
by law, with accrued interest and costs, including reasonable attorney's fees.
The makers and endorsers severally waive presentment, protest and demand; and waive notice of
protest, demand and of dishonor and non-payment of this note, and expressly agree that this note,
or any payment thereunder, may be extendedfromtime to time without in any way effecting the
liability of the makers and endorsers thereof.
This note and the interest thereon is secured by afirstmortgage on:
Ffeftunbcrr I2S28
SulhabfwJ Title Cbtnpaay
H o l e - Promissory - Short Fonm (todividuat)
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See TBxhibil A n attached hereto
Parcel ID. No.: pt, 59-01 °-000I
Parcel ID. No.:
56-007-0012
*W water

*s

ae

foljows:

water
water
water
water

right
fight,
right
right

^untaiaRoadEagleMountain,
no,;
no 1:
no.:
no.:

57-1069
57-7626
57-10195
57-10169
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Read and approved by:

RTJlHB.HARDY REVOCABLE TRUST -

DELCON CORP. PSP FBO AJw[ HARDY

FINESSE P-SJP.

MJS REAL PROPERTIES

UINTAH BWES1MENTS

DAVID D.SMITH

STEVEN CONDIE

DAVID L. JOHNSON

BERRETTPSP

TY THOMAS

'.

VW PROFESSIONAL HOMES ^SP

DJLP. MANAGEMENT, PSP

HUftmbtrr 1282S~*
Svtbdbad litie Coaapany
Note - Ymttassoty - Short Form {Indrndaal)
Page 3 of 4
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EXHIBIT A
Order Number. 12828
LEGAL DESCRIPTION
Beginning at the North quarter comer of Section 19, Township 6 South, Range 1 West, Salt Lake Base and
Meridian; thence South 89°56?03" East atongthc Nojthfineof said Section 19, a distance of946.76' feet more or
las, to the-East line o f the Lake Mountain Road, a public graveled roadway thence along the East line ofsaid take
Mounta&Road South rSPYTNcsX 828-69 feet; tbe«cc South 89*56*03" East 397.28 feet to the North-South 1/16*
Section line (the East Kne of the West ooe-half of the East one-halfofsaid Section 19); thence along said 1/16* line
Sooth 0*04W West 4509,60 fccV more or less to the South Enc of said Section 19; thence along the South fine of
said Section 19 North 8 ° * 4 7 W West 63833feeit,more or less, to the East Hnc of said Lake Mountain Road; thence
along the EastJinc ofsaid Lake Mountain Road North 3°26>42" East 56.09feet;thence North 8 $ * 4 7 W West
690.28 feet, thence North 89*4$33" West 31530 feet to the East Kne of a 320 feet wide easement granted to Utah
Power and Ught Company, recorded as Entry No. 4642-70 in the office of the Utah County Recorder, Provo, Utah;
ftence alon& the East line of said easement North 2r*54' East 1279.16 feet; more or Jess to the North line* ofthe:
Southeast<pjarter ofthe Southwest quarter ofsaid Section 19; thence South 89*51*18" East along said Hoc 25^1.49
feet to the North-South mid-section Ene (the center of sectionfine);tbence along said mid-section line North
0*lflr41w East 3999J6 feet to the point ofbeghuurtg. LESS AND EXCEPTING therefrom a 2.00 acre parcel
described as follows: Bcgmning at a point South 8$^56*03^ East along the Section line 946".76feetand South
y^yjr
West along the Easr line of the Lake Mountain Road, 2197.76 feetfromthe North quarter comer of
Section 19, Township 6 Sooth, Range 1 West, Salt Lake Base and Meridian; thence South 89*52*59" East 387.68
• feet; thence South 0*04*56""West 222.60 feet; thence North 89*52*59" West 395.02 feet; theocc North 1°59M7"
. East along the East line of said Lake Mountain Road 222.72 feet to the point ofbeginning.
PirtofTax Pared No.: 59-015-0001

R k N u m l K r : 12828
Su<bcriin4 Tide Company
Note - JVoratssorr- Short Form (bid?viduaf)
rage < of 4
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IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR
SALT LAKE COUNTY, STATE OF UTAH

RUTH B. HARDY REVOCABLE TRUST,
DELCON CORPORATION PROFIT SHARING
PLAN fbo A. WESLEY HARDY, FINESSE
P.S.P., MJS REAL PROPERTIES,
UINTAH INVESTMENTS, LLC, DAVID D.
SMITH, STEVEN CONDIE, DAVID L.
JOHNSON, BERRETT PSP, VW
PROFESSIONAL HOMES PSP, TY
THOMAS, and D.R.P. Management
PSP,
Plainti ffs,
vs .
ROBERT A. JONES, STEVE JONES,
CAROL CETRARO, REED HAWKES,.
BARTLEY CURTIS, KEVIN SHAMY aka
KEVIN SHAMEY, RON OSBORNE, ROYAL
RICHARDS, MARK LEE RINDLESBACH,
TRUSTEE OF RINDLESBACH CONST.
INC. PROFIT SHARING PLAN aka
RINDLESBACH CONSTRUCTION, INC.
PROFIT SHARING PLAN, and MARK LEE
RINDLESBACH individually,
Defendants.

Case No. 080913314
Judge Lindberg

DEPOSITION UPON ORAL EXAMINATION OF
JOHN STRASSER

TAKEN AT:

201 South Main Street
Suite 2000
Salt Lake City, Utah 84111

DATE

April 21, 2010

REPORTED BY:

AMBER PARK, RPR, CSR
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project kept changing such that the borrower was not
ready to close?
A

No.

that is true.

It would have been -- yes, part of
But the thing was, when they would

change things we would ask for different -- more
collateral, more -- as the deal would change then the
terms would change.

And again, I don't want to be

vague on it, it's just something that took a while to
work out.
Q

How did the parameters of the project

change?
121

A

Well, originally Bob came with one

13

concept, then it changed to a second, then a third,

14

and so even some of the security changed over time.

19

And so, you know, that became a concern and had to be

19

worked out.

171

Q

How did the security change over time?

18

A

When Bob came to us and —

about the

19

property, we knew that there was water with the

2C]

property.

211

property and we said are you kidding?

22

without water is not worth anything so we want water.

23

And so when that -- when we wouldn't release the

241

water shares as security then Bob would leave that

29

meeting, come back a week or two weeks with another

He wanted to take the water from the

AMBER PARK

—

I mean, land

DEPOMAXMERIT
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U

idea.

2|

would come back with another idea.

3|

And we would either accept or reject and they

Q

Another idea for substitute collateral?

A

Yes.

Or maybe -- yeah.

For additional

collateral we'll give you some of the condo pads in
d

the adjoining condo -- you know, where some of this

71

water was supposedly going to go to.

8

know, different concepts.

9

water that was not attached to this property.

There were, you

They offered us additional
I

id

mean, that's why I say everything was negotiated, and

111

as things would change when he would make a change

12

then all negotiations would have to stop because I

13

have ten p e o p l e -- well, maybe not ten, but four or

141

five b e c a u s e there would be some at the meetings --

13

that we w o u l d have to talk to.

1Q

took so long.

111

different m e e t i n g s

18

and he said that he would have to go b a c k and check

ISa

with p e o p l e .

201

Q

And see that's why it

If everyone could have been there at
and then we w o u l d m a k e a proposal

Did Bob tell you why he wanted to take the

211

water rights that were being acquired in the sale or

22

the purchase?

2J

A

I'm sure he told us.

Let me put it this

241

way, I'm sure he said something along those lines.-

29

What his purposes were who knows now or even then.

AMBER PARK

—

DEPOMAXMERIT
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lj

But I even have drawings showing I'm going to put the

2j

water here and I'm going to do these things.

But

nevertheless -- and that was one of the biggest
obstacles was -- even in his deposition he said that
was one of the problems Bob mentioned —

is that they

had to come up with additional security for us.
71

Q

8j

agreed upon?

9

A

So what additional security was ultimately

Well, and that's -- again, what Bob said

lu

he would deliver and what he didn't deliver is two

11

things.

12j

water and he didn't,

1J

Q

He said that he would deliver alternative

Okay.

Let's talk about any due diligence

14

that you as a lending group may have performed in

13

connection with the Eagle Mountain loan.

19

mind what due diligence did you do?

In your

17

A

I would say the same as in Heber I or II

181

or whatever.

14

Q

So no financials?

2q

A

Nope.

211

Q

From anyone?

22

A

From anyone.

23

Q

Including the guarantors that your group

241

didn't know?

23

A

That is correct.

AMBER PARK

—

DEPOMAXMERIT

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

pa

9e 48

Q

No appraisals for the Berry property?

A

The only thing we had was at a later

meeting a uniform real estate contract to purchase
was given to us showing the value or, you know, the
sales price of the property.
Q
7l

That would be the real estate purchase

contract with Berrys?

9

A

91

Berrys.
(Whereupon, Deposition Exhibit No, 1 was

10

marked for identification.)

Ill

(BY MR. OSBORNE)

12
13

Q

John, is that the document we've been

referring to the last couple of minutes?

141

A

I believe so.

Meaning it looks like the

19

one I have in my file but until -- yes, I believe it

1G

is.

171

Q

And 1 should mention for the record that

181

we've handed the deponent a copy of what purports to

18l

be a real estate purchase contract for land between

2d

Eagle Mountain Lots Limited Liability Company and

211

others that we can't read their signatures but who

22i

purport to be the Berrys.

2J

Deposition Exhibit 1.

241

a value for the real property in connection with the

23

Eagle Mountain loan did you do anything other than

And we've marked it as

Other than trying to determine

AMBER PARK

—

DEPOMAXMERIT
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1
2[

review the real estate purchase contract?
A
knowledge.

I'm sure that -- you know, just general
One of our investors is a principal

broker in a real estate company and as we asked if he
wanted to lend and told him where the property was,
he always, you know, does, you know -- again, I don't
71

know what -- if he did a specific land search comps

81

or something, but he does checking and, you know,

Si

says that he felt good about the value of the

101

property.

111

Q

And who is he?

12

A

That's Steve Condie.

13

Q

Do you know whether he did any due

141

diligence to try and determine the value of the water

la

rights being transferred by the Berrys to Eagle

19

Mountain Lots?

17

A

I don't, because that wasn't part of the

18

deal until we were compensated with additional water.

19

See, and I know that's a thing that one -- one of the

20

things that we're meeting about, but the deal was we

2lj

would not make the loan unless there was water on the

22}

property.

23)

property too.

241

was Eagle Mountain Lots to give us significant water,

25|

you know, to us to -- so that if we ever got the

You're going to have to develop the
So what we wanted and was expecting

AMBER PARK

—

DEP0MAXMERIT
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property have to develop it.
Q

Before we look at the loan documents, what

agreement was ultimately reached in terms of how this
loan would be secured?

What collateral was going to

be used?
MR. SWINDLER:

Object that it calls for a

legal conclusion.
THE WITNESS:

So the question was what

documents?
(BY MR. OSBORNE)
Q

What agreement was ultimately reached

between the borrower and the lenders on, what
property, real, personal or water rights, would be
used to secure the loan?
A

We were going to get the 160 acres of

property, the Berry property, and we were going to
get I think it was 1125 feet -- acre feet of water or
shares of water from Bob Jones —
Eagle Mountain.

excuse me, from

I refer to that as Bob Jones but the

point is from their entity.
Q

And what water rights -- tell me more

about those water rights.
from?

Where were they coming

Did you know?
A

I did not.

Q

Did you or any of the lenders conduct due

AMBER PARK

—

DEPOMAXMERIT
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1
2|

diligence on those water rights?
A

We were told about the water rights, that

some of them were coming from an individual named
John Jacob I believe.
Q

Did you or any other lender have a -- an

appraisal of the John -- can 1 call them the John
Jacobs water rights?
A

8j
about.
1CJ

Yeah, I would know what you were talking
I don't know if anyone else will.

Q

Let's make it even better.

The water

11

rights you've been referring to are described in

12

Exhibit A to the promissory note; right?

13

A

Yes, I believe,

141

Q

Let me help you.

151
id

marked for identification.)

17

(BY MR. OSBORNE)

18}

^bfifc-

(Whereupon, Deposition Exhibit No. 2 was

Q

John, I've handed you a document that

la

we've marked as Exhibit 2 to the deposition.

2u

recognize that document?

Do you

2l|

A

This is a promissory note.

22

Q

That's the promissory note that was

23

prepared and executed in connection with the Eagle

241

Mountain Lot loan?

23

A

Yes.

AMBER PARK

—

DEPOMAXMERIT
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J
4

Q

And the 1125 acre feet of property —

or

water rights, excuse m e , we've been talking about are
described on the third page to that document;
correct?
A

On the fifth page, y e s ,

Q

Third page 1 think.
MR. SWINDLER:

8l

repeated t w i c e .

g
id

You've got the one page

THE WITNESS:
fifth.

Y e s , on the second

and

I looked at the fifth. '

111

MR. O S B O R N E :

Let's just rip that last one

12

off if we can to prevent confusion.

13

can we just refer to those as the water

141

referred to in the promissory

19

THE WITNESS:

18

be fine.

171

(BY MR.

181

Q

For

convenience
rights

note?

That is correct.

That would

OSBORNE)
So going back to those water

rights, did

IS*

you or any of the lenders have any form of an

2u

appraisal

done?

2ll

A

W e did n o t .

221

Q

Did you do anything to try and

23

the value of those water rights?

24i

prior to closing.

23

A

T h a t ' s what I'm

AMBER PARK

—

determine

And I should say

trying to think of to try
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IN T H E
FOR

THIRD

SALT

JUDICIAL

LAKE

COUNTY,

R U T H B. H A R D Y R E V O C A B L E
TRUST, DELCON
CORPORATION PROFIT
S H A R I N G PLAN F B O A.
WESLEY HARDY, FINESSE
P . S . P . , MJS REAL
PROPERTIES, UINTAH
INVESTMENTS, LLC,
D A V I D D. S M I T H , S T E V E N
C O N D I E , D A V I D L.
JOHNSON, BERRETT PSP,
VW P R O F E S S I O N A L H O M E S
P S P , TY T H O M A S , and
D.R.P M A N A G E M E N T P S P ,
Plaintiffs,

DISTRICT
STATE

Case

OF

UTAH

No.

08091331

Deposition
ROBERT

vs .

COURT

A.

ROBERT A. J O N E S , S T E V E
JONES, CAR O L C E T R A R O ,
REED HAWKE S, B A R T L E Y
CURTIS, KE V I N S H A M Y ,
RON OSBORN E , R O Y A L
RICHARDS a nd R I N D L E S B A C H
CONSTRUCTI O N , I N C .
PROFIT SHA R I N G PLAN aka
RINDLESBAC H C O N S T R U C T I O N
INC. PROFI T S H A R I N G PLAN
De f e n d a n t s

J u n e 1, 2 0 1 0
9:30 a.m.
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of:
JONES

A P P E A R A N C E S
For

the

Witness:

M a t t C. O s b o r n e
O S B O R N E & B A R N H I L L , PC
11576 South State Street
B u i l d i n g 204
Draper, Utah
84010

For

the

Plaintiffs::

J a m e s C. S w i n d l e r
PRINCE, YEATES & GELDZAHLER
C i t y C e n t r e I , S u i t e 900
175 E a s t F o u r t h S o u t h
Salt Lake City, Utah
84111

For the D e f e n d a n t
Eagle Mountain City

J e r e m y R. C o o k
PARSONS, KINGHORN, HARRIS
111 E a s t B r o a d w a y , # 1 1 0 0
Salt Lake C i t y , Utah
84111
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1

that's

2

whatever.

3

acre

And

Q.

5

acre

8

Mr.

9

It's

as

not

you

I've
I sold

not m i n e
Q.

11

and

the

our

12

about

was

13

A.

I don't

14

Q.

Well,

15

Exhibit

16

6 has

A.

17

I!m

18

People's

19

Q.

names

20

Rindlesbach,

21

there's

22
23
24
25

almost

A.
have

just
of

any

a year

Well,
effort

about

got

going

1,125

for

you.

As

to
the

water.

control

of it

Rindlesbach

like

one
I'm

of

was

in b e t w e e n
made

by

2006.

that

time

weak
not

the

December

span

but

points.
that

good.

contract

with

5,

So

'07.

them.

that

the

way,

way

those

your

dates.

23,

just

was

are

that's

the

of m y

between

dates

by

December

7, w h i c h

that

that

interest

you

seem

a date

If t h e

to a s s u m e
Q.

there

has

your

knows?

so.

dates,

Exhibit

Who

an

Rindlesbach?

to M a r k

that's

and

resell

care

think

I'm

--

$4,000

not?

a date

not

worth

anymore.

to

time

sold

It d o e s n ' t

really

foot,

about.

the

it

acre

it!s

answered

I didn't

it w a s

a year,

try

company's

care

an

that

besides

Between
time

even

already

to

or

a sudden

ever

anyone

Rindlesbach,

10

a share

of

Maybe

to

A.
soon

all

Did

feet

6
I

$20,000

foot.

4

7

worth

then

that
two

I would
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contracts

side, Circle
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of
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1
2
3
4
5
6

Builders, to sell the water to anyone
A.

It wasn't

else?

ready to be sold.

The

answer

wouId be no .
Q.

Okay.

And what had to be done to have

it ready to sell?
A.

Well,

if you read through the

engineer's

7

report that's attached

to the contract, it kind of

8

tells you.

9

So I just know that there had to be some things done

That wasn't my thing, to get it ready.

Ifm

10

to certify with Eagle Mountain City.

11

what they were.

12

Q.

13

drilled?

14

A.

Yeah, I think so.

15

Q.

Did you obtain any bids or estimates

16

Okay.

not sure

Did there need to be a well

Uh-huh.
for

a well?

17

A.

No, I didn ' t .

18

Q.

Did anybody

19

A.

I think Jacob did and Rindlesbach

in your

organizations?
did.

20

Rindlesbach was pitching me as

21

getting pitched by both those people to do the deal.

22

Q.

All right.
-- well,

hard as Jacob.

You said that the 1,125

23

feet being

24

correctly, and you can correct me if I'm

25

wrong here, but the clencher of the deal,

I was

acre

I think you put it more
getting it
meaning
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1

the

loan,

2

were

3

getting

the

going

$3,3

to

the

let

the

1,125

4

A.

No.

5

Q.

Okay.

6

A.

What
the

the

1,125

160

acre

acre

feet;

What

did

I meant

feet

t h a t my
go

in r e t u r n

is that w h a t

you

was

you

meant?

clients

9

between

the

amount

owed

and w h a t

the p e r c e i v e d

was

the

reason

they

made

deal,

Q.

All

12

A.

We

13

the

1,125.

14

deal.

right.
tried

They

15

Q.

16

you b a s e

17

A.

Yes.

18

Q.

Okay.

19

on?

21

Q.

Do you

25

the

the

all

you

cared

equity

spread
value

period.

--

of

it.

say

That

they

it t h e i r

collateralize
was

cared,

the

what

did

statements?

those

statements

made

in

a me e ting ?
Yes.

24

Was

That

They

just p a r t i a l l y

And were

A.

23

to

When

20

22

Now

wanted

Okay.
that

feet.

at a l l .

didn't

about

acre

for

mean?

your

feet

clients

8

11

acre

was

care

was

160

loan

7

10

about

million

And

subsequent

remember

when

phone
the

calls

meeting

occurred?
A.

No.

Prior

to the

signing

of

the

contract.
Q.

And

do

you

remember

who was

present?
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A.

1

Typically

it was —

on this deal it was

2

Don

Parker and Tye and John Strasser was

3

present.

4

Q-

And how about on your

5

A.

Well,

always

side?

I was at all of them.

And Mark

6

Rindlesbac h was at a couple.

7

specifically was about the water, Mark was there.
Mark represented
couple of

the water.

And when it

And Doug Brown was at a

them.

10

Q.

Okay.

11

A.

I think Bart Curtis was at one meeting.

12

Q.

Okay.

13

any particular

14

meeting?

15

meeting with regard to the 1,125

And did your recollection

statements anyone said at that

Particularly what my clients said at that

16

A.

I specifically

17

Q.

Yeah.

18

20

said?

A.

acres?
You mean a quote?

Do you remember anything

said on our side, the lenders 1

19

anyone

side of the table?

I remember Don Parker saying he hoped

that we defaulted.

21

Q.

Okay.

22

A.

I remember an overwhelming

Anything

else?

23

greed.

24

their hands on those water shares.

25

include

sense of

Just sort of dirty excitement about

Q.

And what was said about

getting

that?
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I

Q.

T \1 e y

I

A.

A n d 'ii [ •, 11 ' I

'• a t t a c h i n g

t h e wat.er

Q.
|

s h o u 1 c1 .

that,

I 11 i I 'i i 11 i I

they

expected

:i *

w>•
- •; . •.

Wei 1,

w a j t a m i n i 11 e

A.

T

I 11 i

L want

to

does

i ii

to get?

-

You

j u st

iit e

ni ad e

± i 11 e r p r e t .
Q .

i

w \- J

you want

to

A.

. ,

.

switch

;

'

A.

• •

p 1 a ce s

Wi•i .

Q.

• .< • •

<

and ^s K

•• • • ' s

.• > t

We 1

trust

Q.

I h *- q u e s t i w n s .

n o t ntULii

i J 11 d * >r

oath

f

chance

ol

<_ h a t .

even.

you.
•

l

-

-

L

!
< o u t :a -

t raihsier

• • •
rdiisha

have

v. ri w v. ^ .L d

i s ,

A.
h i i ;i. k

y oii

c o n. v e y

somebody

f

r«

« «i *s h J ; i • •
(

!*

iere

•
A/

A ,

i

<. -• \

says

w ater

t r,.. o w n e i ,

ao>a<

• •

i *- •

e1se .

,i

what

i

•

happened

e x pr- r i
that

;

A *

.

..

and they

'
ij c

1 y
;

wh a t

, * *

Wei

-.n-> ,

v.uiiticiLl,

;

t h i

al

r,,, s i g n e r
LULb,

o« •

.; • a

: \--

11< y a s K u a
Q.

an d

A t o

o • * u in e r, t o <i

j

interest

something

assign

r

an

L L L .

^ i r a s w e r - a n
i I

i t

f

W.i.-Ii't

i• f

*ho

01' i v
.
P V O ! .

t r u s t

H.iule
i
:J

deed was
Mo r r a 111

* n** U t -

< -> r

J O ( ? p .

i-? *
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1

understand

2

feet back in so you can go grab it, but this is not

3

the cas e .

4
5

Q.

that you're

Ifm

What

we understand

your

6

A.

7

forewent

8

in exchange

9

thrilled about it.

trying

trying

to draw the 160 acre

to do is make sure that

testimony as well as we can.

My testimony

is clear, I think.

the 160 acre feet and allowed
for the? 1,125

The 1,125

Q.

11

Eagle Mountain

12

A.

It did not.

13

Q.

Did it belong

14

A.

Not at the time it was

It belonged

16

he held it in.

17

Q.

it to release

acre feet and were

10

15

acre

They

feet did not belong to

Lots.

to Circle of Builders?

to Mark Rindlesbach

collateralized.

or whatever

We haven't been focusing

entity

on those dates

18

but the chronology we have is Exhibit

19

purchase contract, John Jacob.

20

December

21

A.

Okay.

22

Q.

Then the note and trust deed are May of

24

A-

Okay.

25

Q.

Then Exhibit 7, where

23

f

6, the water

It's got a date of

'06.

07.

the water goes to
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Rincl 1 e s b a c h ,

11 i e

De c e m b e r

A.

0 kay .

Q.

We

i [ 11 d d J e ,

one-year
b y

i s

in y

have

a 1 mo s t

period.

c l i e n t s ,

a

o f

'07

closing

at

- •

the

• *

J

t i me

A.

We 1 ]f

Q.

H e w a s still
i ;.

Builders,

HI i J d ! ^

r i n

ol
•

h 'U'dii

ten's

i ii

that
-

t he

*nade

i 11 J ,

1: h e

w a t. •- r .

was parti a i \ y .

sev(
•
> r m o n ;; h s a w a y

fr om

not?
I

And
or

loan

•

you

i t :•; t i l l

A.

nioi t q a q e

have

i/..; i t d i cl b e .3 o i I g t: : C i r :: J e o f

d i d it

Q.

we

t \ :i e

; h <j

\

getting

on

r i qiit
: ••

So

u.

Ci I e h
trust

t may have.

o f Bu i ; ue ; s

deeo

^u

f avor

;.

of

in y

:
c 1i e nt s ,

di d

i t .->

d -i i T <
Lo
*

f

du

v^

i-

± in t a n

-

^v^c

uhc

Liie

of

deal

se en

o r- e < <

m i d e i .si d i i n

Ln^jr

" i r r 1p

wiLii

neve r

•' n o i »• a n d

1

'

w

Builders
t q

u , •.,.

voir

•1 L e n t s .

one .

J

t ; »•, i- '

!

wii.i

.

' ru

.

c o l l a t e r a l

i

!

»- <=» i r y i n n
that

deed

o

th'^y

rJ o
asked

r

How

d i d

\ hey

tj c* t

". »
:

*

wh.<t

i.« a i a

T'm
they

t r y i n g
get

it?
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1

A.

What

2

Q.

Well,

3

different

do

you

let m e

A.

Thank

5

Q.

That's

6

A.

I don't

7

Q.

In E x h i b i t

with

Mark

9

and

A.

10

anything

11

this

you.

Brenda

Yes.

question

a

with

the

to g i v e

7, w h i c h

you
is

a bad

the

answer.

agreement

Rindlesbach?

Are

you

water

asking

other

me d i d

than

I do

designating

it

in

agreement?
Correct.

13

A.

No.

14

Q.

Circle

15

didn't

16

party?

assign

it

17

A,

Not

18

Q.

In

19

fact

that

20

$3.3

million

the

21
speaks

for

or

water
loan,

Builders,

encumber

I'm

fact,

this
was

aware

to y o u r

it

to any

of,

as

other

third

no.

agreement
used

knowledge,

discloses

collateral

the

for

the

correct?

SWINDLER:

Objection.

The

document

itself.
MR.

withdraw

of

that

MR.

23

25

the

Sorry.

want

Q.

24

ask

inconsistent?

okay.

12

22

by

way.

4

8

mean

it.
MR.

OSBORNE:
I don't
COOK:

That's

have

fine.

anything

Let m e

ask

one

I'll

further.
additional
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1

quest ion.
FURTHER

2
3

BY M R .

COOK:
Q.

4
5

said
the

EXAMINATION

During

that
160

the

acre

Jim's

lenders,

follow-up
you

Yeah.

Q.

When

did

10

A.

When

I asked

11

Q.

And

--

12

A.

The

deal

term

forewent

the

lenders

forego

the

160

acre

feet?

13

acre

14

I have

feet

you

some
Q.

15
16

the

you

feet.

A.

9

used

questioning

have

that's marked

to

Exhibit

A.

Yes.

18

Q.

So d i d

19

160 a c r e

feet?

20

A.

No.

21

Q.

That

was

and

they

negotiation

23

final

use

Way

the

it

that before

17

22

if you w a n t

let me h a v e

I could

was
as

to.

was, Hey,

things
And

them

1,125

160 a c r e

feet.

for.

the

4 was

all

trust

deed

recorded?

before.

the

lenders

just

part

forewent

ever

have

of m a y b e

interest

an

that prior

in

initial

to

the

deal.

24

A.

Yes.

They

turned

it

25

Q.

They

turned

that

deal

down.
down.
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1

A.

Turned it down flat.

2

Q.

Different

3

A.

Yeah.

water.

4

MR. COOK:

5

MR. SWINDLER:

6

of reading

That's all.
Do you want the

enjoyment

this?

7

THE WITNESS:

8

MR. SWINDLER:

9

THE WITNESS:

No.
It's up to you.
I understand.

If we're

10

going to go to trial, which I assume we are, then

11

I'll

12

other than that, I just don't care.

13

beat out of me and my life's way different than it

14

was and I'm

15

try not to think about it much.

16

get them and read them before we do that but

kind of enjoying it, though, but I just

MR. SWINDLER:

Thank you.

waived.)

(Whereupon the taking of this deposition

18

concludedat

11:15

Original transcript

21
Mr.

was

a.m.)
*

20

22

Okay.

(Signature

17

19

I got the hell

*

*

submitted

to

Swindler.

23
24
25
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C E R T I F I C A T E
STATE

OF U T A H

)
)

COUNTY

OF

SALT

THIS
ROBERT

A.

Tassell,
Public

LAKE

)

IS TO

CERTIFY

JONES

was

taken

Registered

in

and

for

That

the

said

examination,

duly

whole

and

truth,

that

the

before

Diplomate

the

State

witness
sworn

me,

of

Van

and

Notary

Utah.
me,

testify

but

of

Linda

Reporter

was by

to

nothing

deposition

the

before

the

truth,

truth

in

the

said

cause.
That

the

Stenotype,
under

my

correct
pages,
I

in

numbered
further

and

event

reported

certify

that

action,

and

by

a full,

forth

73

that

with

by me

transcribed

is set

4 through

associated
of

was

thereafter

transcription

cause

the

City,

and

supervision,

otherwise
said

testimony

in

in

computer

true,
the

and

foregoing

inclusive.
I am

any

of

that

not

of

the

parties

I am

kin

not

or
to

interested

thereof.

WITNESS

MY

Utah,

this

HAND

and

official

seal

9th d a y

of J u n e ,

2010.

Linda

Van

at S a l t

Tassell,
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November 27, 2011
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RANDALL A . COVINGTON
UTAH COUNTY RECORDER
2007 Hay 31 10:32 an FEE 31.00 BY VH
RECORDED FOR SUTHERLAND TITLE COMPANY
ELECTRONICALLY RECORDED

W H E N RECORDED RETURN T O :
Name:
Address:

Energizer
2885 SOUTH MAIN STREET
SALT LAKE CITY, UTAH 84115

TRUST DEED
••'•''•'"..

WitK Assignment of Rents

THIS TRUST DEED, made this 18th day of May, 2007 between EAGLE MOUNTAIN LOTS,
LLC,
as Trustor, whose address is 5635 South Waterbury Way, #C-100 Salt Lake City, Utah
84121 , Sutherland Title Company, as Trustee*, and RUTH B. HARDY REVOCABLE TRUST
AS T O 13.4848%, DELCON CORP. P S P FBO A.W. HARDY AS T O 15.1515%, FINESSE
P.S.P. A S TO 1.6667%, -MJS R E A L PROPERTIES AS TO 7.5758%, UINTAH
INVESTMENTS AS TO 1 0 . 6 © d | o , D A ^ I D D. SMITH AS TO: 3^0303%, STEVEN CONDEB
AS T O 6.0606%, DAVID L J O H N S O N AS TO 6.0606%, BERRETT PSP AS TO 6,0606%,
V W PROFESSIONAL HOMES PSP A T T O 9.0909%, TY THOMAS AS TO 6.0606%, D.R.P.
MANGEMENT, PSP AS TO W ^ M ^ B m ^ c i ^ /
WITNESSETH: That Truster ^Om&S
AND WARRANTS TO TRUSTEE IN TRUST,
WITH POWER OF SALE, the, following described property in Utah County, State of Utah
described as follows:
See "Exhibit A " attached hereto;.;:. .,.
Parcel I.D. No.: pt. 5 9 - 0 1 9 r 0 ^ 4 ^

-\
fep

Together with all buildings, fixtures and irnprovements thereon and all water rights, rights of way,^
easements^ rents, issues, profits,^.ancoine;r tenements, hereditaments/privileges and appurtenances
thereunto belonging, now or here^fter-nstoor en|0ye^ with said property, or any part thereof, SUBJECT, ••;.
HOWEVER, to the right, p o % e r / ^
given to and conferred upon Beneficiary •to
collect and apply such rents, issued anxj profits.
FOR THE PURPOSE OF S E g U R I N S f ^ p
indebtedness evidenced by a promissory n&e
of even date herewith, in the principal,s^a.^f'Tteree,Million Three^ Huridred.Thousand dollars and Zcyo
• cents ($3,300,600:00), made by Tiustor^ayable. to the order of Beneficiary at the times, in the ihanJVer :
and with interest as therein set forth, afid anySexfehsions and/or renewals or niodifications thereof; (2) the
; perfoTraance of each agreement of Titetdr he^em contained; (3) the payment of such additional loans or
advances as hereafter may be made to Trii^tor, or his successors or assigns,.whenevidenced l?y a
prohfispory note or notes reciting thatthey aDrezsecured by this Trust Deedi and (4) the payment of all
sums expended or advanced, by Beneficjary widiir or pursuant to the tetmsi^hereof, together with interest
, therepnas hereto provided.
.....,.... y ._ - .
:-^:
~ '-.••:
^NOTE; Trustee must be a member ofpie UIN& State Bar; a bank, bullding_and loan association or savings
and loan association authorized to do such business in Utah; a corporation authorized to do a trust business
in Utah; or a title insurance or abstract conipany authorized to do such business in Utah.
File Number: 12828
Sutherland Title Company
Trust Deed With Assignment of Rents - Buyer to Seller -4 (Individual)
Page 1 of 6

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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SCHEDULE A
Order Number: 12828
LEGAL, DESCRIPTION
Beginning at the North quarter corner of Section 19, Township 6 South, Range 1 West, Salt Lake
Base and Meridian; thence South 89°56'03" East along the North line of said Section 19, a
distance of 946,76 feet more 6r less, to the East line of the Lake Mountain Road, a public
graveled-roadway;.thence al5%the East line of said Lake Mountain RoadSdiith l°59 , 17 ,, West
828,69 feet; thence South 891b56,G3,J East 397.28 feet to the North-South 1716th Section line (the
East line of the West one-half of the East one-half of said Section 19); thenee^along said 1/16lh
line South 0°04'56" West 4509.60 feet, more or less to the South line of said Section 19; thence
along the South line of said Section 19 North 8 9 ° 4 7 W West 638.33 feet, more or less, to the
East line of said Lake Mountain Rpad; thence along the East line of $aid Lake Mountain Road
North 3°|6'42" feast 56.09 feet; thence North 8 9 0 4 7 W Wetst 690.28 feeti thence North
89 p 48'33" West 315.30 feetto^e East line of a 320 feet wide easement granted to Utah Power
and Light Company, recorded as Entry No. 4642-70 in the office of the Utah County Recorder,
•Provo^LJtah; thence along th$ past line of said easement North 2^54'Elst J279.16 feet; more or
less to: the North line of the ^Southeast quarter of the Southwest quarter of said Section 19; thence
South 89^51' 18" East alongs^M line25^4.49 feet to the North-South mid^sectioii line (the center
of section line); thence afoggSaM mid-sectipn line North 0°10MF v %st||p9.l6 feet to the point;
of beginning. LESS A M j I l ^ ^
a 2.00 a c r e p ^ c ^ g c H b e d as follows^: '^^
0
,,
Beginning at a point ^uift:89 56'63 East along the Section l i r i e ^ | i | e ^ e t and South i?ffijj*.
West along the gast line ©f the Lake Mountain Road, 2197.76 feet fio^:th&l^^;q\uati^r corner
of Section 19, Township 6 Soutfij"Ran|e.1 West, Salt Lake Base and Meridi^i'thence South \
«9°52 i 59" East 387:68 feet; thej^f: S S t h 06QV56n West 222.60 jfee| thence North 89 0 52'59^ •
West 395:02 feet; thence North 1^9' 17" East along the East Hhe ofsaid L^ke Mountaiii Road
:
222.72 feet to the point of be^milng.."
t:
P a r t o f e i x Parcel No.: 59-01M)o6l

7

.•' . % : y -

:.W,-rt%
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Sutherland Title Company
Attached Legal Description
Page 1 o f l

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

' .

Exhibit G

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

State of Utan
DEPARTMENT OF NATURAL RESOURCES
Division of Water Rights
JON M. HUNTSMAN, JR.
Governor
GARY R. HERBERT
Lieutenant Governor

MICHAEL R S T Y L E R
Executive Director

JERRY D. OLDS
State Engineer/Division Director

COPY

ORDER OF THE STATE ENGINEER
For Permanent Change Application Number 54-1225 (a33129)
Permanent Change Application Number 54-1225 (a33129) in the names of The Circle of
Builders, L.L.C. and Eagle Mountain City, was filed on June 26, 2007, to change the point of
diversion, place of use, and nature of use of 160.00 acre-feet (af) of water as evidenced by Water
Right Number 54-1225. Heretofore, the water has been diverted from a well located South 237
feet and East 1285 feet from the WA Corner of Section 19, T6S, Rl W, SLB&M (existing 12-inch
well, 440 feet deep). The water has been used for the irrigation of 40.00 acres from April 1 to
October 31. The water was used in all or portion(s) of Section 19, T6S5 R l W, SLB&M.
Hereafter, it is proposed to divert 160.00 acre-feet of water to points of diversion changed to: (1)
Well - North 1 feet and West 139 feet from the SE Corner of Section 17, T5S, R1W, SLB&M
(existing 14-inch well, 1020 feet deep); (2) Well - South 2328 feet and West 1425 feet from the
WA Comer of Section 30, T5S, R1W, SLB&M (20-inch well, 500-1000 feet deep). The nature
of use of the water is being changed to municipal purposes within the service area of Eagle
Mountain.
Notice of the application was published in the New Utah on July 19 and July 26, 2007, and a
protest was received from New State, Inc. A hearing was not held. The protestant was
concerned about a possible enlargement due to a percolation delay in the area.
The State Engineer has reviewed the change application, the underlying right and the associated
protest. This area is currently under a moratorium regarding moving water in and out of the
valley, however, this water is currently being used in the Cedar Valley, and so it does not apply.
In evaluating applications which propose to change the nature of use of a water right, the State
Engineer believes it is appropriate to examine the rates and amounts of hydrologic depletion
associated with the historic water use as compared to the proposed use to assure that there is no
enlargement of the underlying water right. In this case, it is believed that the historic water uses
would have incurred the following rates and amounts of hydrologic depletion:
Prior
Beneficial Use
Irrigation 40.0 acres
Totals:

Allowed
Diversion
160.0 acre-feet
160.0 acre-feet

Rate of
Depletion
50.77% l

Amount of
Depletion
81.233 acre-feet
81.233 acre-feet

1

Consumptive Use of Irrigation Crops in Utah, "Research Report 145, Utah Agricultural Experiment Station, Utah
State University, Logan, Utah, October 1994, Table 25", Fairfield Station.

1594 West North Temple, Suite 220, PO Box 146300, Salt Lake City, UT 84114-6300
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ORDER OF THE STATE ENGINEER
Permanent Change Application Number
54-1225 (a33129)
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If the historical amounts for diversion and depletion are not enlarged, it appears this change
application can be approved subject to certain conditions.
In evaluating the various elements of the underlying rights, it is not the intention of the State
Engineer to adjudicate the extent of these rights, but rather to provide sufficient definition of the
rights to assure that other vested rights ;are not impaired by the change and/or no enlargement
occurs. If, in a subsequent action, the court adjudicates that this right is entitled to either more or
less water, the State Engineer will adjust the figures accordingly.
It is, therefore, ORDERED and Permanent Change Application Number 54-1225 (a33129) is
hereby APPROVED subject to prior rights and the following conditions:
1. This change application is limited to the annual diversion of 160.00 acre-feet of
water and the annual depletion of 81.23 acre-feet of water for municipal uses
within the service area of Eagle Mountain.
2. The applicant shall install and maintain measuring and recording devices to meter
all water diverted from all sources pertaining to this application and shall be able
to annually report this dataTo the Division of Water Rights.
3. Inasmuch as this application seeks to divert water from numerous points of
diversion, it is necessary that detailed information be provided to the State
Engineer to show which sources of supply are actually developed and used and
the extent of their usage under this application. Upon the submission of proof as
required by Section 73-3-16, Utah Code, for this application, the applicant must
identify every source of water used under this application and the amount of water
used from that source. The proof must also show the capacity of the sources of
supply and demonstrate that each source can provide the water claimed to be
diverted under this right as well as all other water rights which may be approved
to be diverted from those sources.
4. To accommodate the approval of this permanent change application, the use of
160.00 acre-feet of water for the irrigation of 40.00 acres at the historic point of
diversion and place of use must cease.
5. Ownership of Water Right Number 54-1225 is presently shown on the records of
the Division of Water Rights to be in the name of The Circle of Builders, L.L.C.
This water right must be conveyed to Eagle Mountain City to be implemented.
No extension of time will be granted on this change application if ownership of
Water Right Number 54-1225 is not transferred to Eagle Mountain City before the
first proof due date.
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

ORDER OF THE STATE ENGINEER
Permanent Change Application Number
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As noted, this approval is granted subject to prior rights. The applicants shall be liable to
mitigate or provide compensation for any impairment of or interference with prior rights as such
may be stipulated among parties or decreed by a court of competent jurisdiction.
The applicants are strongly cautioned that other permits issued by entities other than the Division
of Water Rights may be required before any development of this application can begin and it is
the responsibility of the applicants to determine the applicability of and acquisition of such
permits. Once all other permits have been acquired, this is your authority to develop the water
under the above referenced application which under Sections 73-3-10 and 73-3-12, Utah Code
Annotated, 1953, as amended, must be diligently prosecuted to completion. The water must be
put to beneficial use and proof must be filed on or before August 31, 2012, or a request for
extension of time must be acceptably filed; otherwise the application will be lapsed. This
approval is limited to the rights to divert and beneficially use water and does not grant any rights
of access to, or use of land, or facilities not owned by the applicants.
Proof of beneficial use is evidence to the State Engineer that the water has been placed to its full
intended beneficial use. By law, it must be prepared by a registered engineer or land surveyor,
who will certify to the location and uses of the extent of your water right. The applicants are
advised that; under Utah law, to maintain a water right's validity, the water must be beneficially:
used. The -filing of a change application or the holding of an approved change application does
not excuse placing the water to beneficial use to protect the right from challenge of partial or
total forfeiture, whether the period of nonuse may have occurred either before or after the filing
of the change application.
Failure on your part to comply with the requirements of the applicable statutes may result in
forfeiture of this permanent change application.
It is the applicants1 responsibility to maintain a current address with this office and to
update ownership of their water right Please notify this office immediately of any change
of address or for assistance in updating ownership.
Your contact with this office, should you need it, is with the Utah Lake/Jordan River Regional
Office. The telephone number is 801-538-7240.
This Order is subject to the provisions of Administrative Rule R655-6-17 of the Division of
Water Rights and to Sections 63-46b-13 and 73-3-14 of the Utah Code which provide for filing
either a Request for Reconsideration with the State Engineer or an appeal with the appropriate
District Court. A Request for Reconsideration must be filed with the State Engineer within 20
days of the date of this Order. However, a Request for Reconsideration is not a prerequisite to
filing a court appeal. A court appeal must be filed within 30 days after the date of this Order, or
if a Request for Reconsideration has been filed, within 30 days after the date the Request for
Reconsideration is denied. A Request for Reconsideration is considered denied when no action
is taken 20 days after the Request is filed.
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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Dated this ^ >V^^

day of a^/^UjJt

, 2007

$• QJA_

Jeipfy D. Q/us, P.E., State Engineer

Mailed a copy of the foregoing Order this

day of

CLuuXyuPF

, 2007 to

The Circle of Builders, L.L.C.
5635 South Waterbury Way, #C-100
Salt Lake City, UT 84121
Eagle Mountain City
1650 East Stagecoach Run
Eagle Mountain, UT 84043
New Statej-Incr
c/o Thomas D. Basmajian
PO Box 58483
Salt Lake City, UT 84158-8483

BY: -h^JJb^K. y&^y^
Kelly K. Hd^ne, Appropriation Secretary
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WHEN RECORDED. RETURN TO:

Gerald H. Kinghorn
PARSONS KINGHORN HARRIS
A PROFESSIONAL CORPORATION

111 E.Broadway, 11thFloor
Salt Lake City, Utah 84111

EHT 1 E 9 G 1 9 J H 0 0 7 ' P6 1 of 1
R A N D A L L A - COVINGTON
U T A H COUNTY RECORDER
2007 Sep 04 3:20 an FEE 0.00 BY CS
RECORDED FOR EftGLE HOUNTftlH CITY

WATER RIGHT DEED
THE CIRCLE OF BUILDERS, L.L.C., Grantor, hereby conveys and warrants to EAGLE
MOUNTAIN CITY, a municipal corporation, Grantee, of 1650 E. Stagecoach Run, Utah County,
Utah 84005, for TEN DOLLARS ($10.00) and other valuable consideration the following
described water right registered in the Office of the State Engineer of the State of Utah as
follows:
Water Right Number: 54-1225
Change Application Number: a33129
Quantity in Acre Feet: 160.00 acre feet
^nCA.1
IN WITNESS WHEREOF, the Grantor has executed this Deed the 3D^
OHirujtvf

day of

> 2007.

GRANTOR;
THECIR!

DERS,L.L.C.

STATE OF UTAH
COUNTY OF

)
)ss.
xfget-<fa&)
ACKNOWLEDGMENT

On this :aO^± day of.
_, 2007 personally appeared before me
.4t
3INaMI
ROBERT A. JONES, MANAGINGTdEMBER,
who acknowledged to me that he executed the
foregoing document on behalf of the Grantor.
My Commission Expiration:

A^Ctf-A/. / fj&<&?&/J
Notary Public

RECRVFP
00025617.RTF
S/3Q/07

«12S.02

SEP \ 3 7007

KATHI HAWXES
NOTARYFIJ8UC • -.il.^c « JTAH
5635 SOUTH WATERS)-:*; «AT STE C-100

SALT LAKE CITY UT 84:21
MY COMMISSION EXPIRES: 02-25-2008 \

WATER RIGHT
S A L T i. AKF
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WHEN RECORDED RETURN T O :
Name:
Address:

RECORDED FOR SUTHERLAND TITLE COHPAKY
ELECTRONICALLY RECORDED

The Circle of Builders, L.L.C
5635 S. Waterbury Way, #€~100
Salt Lake City, UT 84121

WATER RIGHT DEED AND ASSIGNMENT
Eagle Mountain Lots, LLC, Grantor, hereby conveys, transfers, and assigns, with a warranty of title as to
all claiming title through Grantor, to The Circle of Builders, L X . C n Grantee, for good and valuable
consideration, the receipt and sufficiency of which is here by acknowledged, all of Grantor's rights, title,
and interest in and to the following:

I
I
i
1

Forty (40.0) acre-feet of water from Water Right No. 54-225 (A22883aa) as identified of record with the
Utah Division of Water Rights, including approved Change Application No. a 18425 and all other
applications pertaining thereto.

I

Historic beneficial use{s): 40 acre-feet of water sole supply for the irrigation, on a rotating basis, of 10 of
the 200 acres in the West half of the East half and in the Southeast Quarter of the Southwest Quarter of
Section 19, Township 6 South, Range I West, Salt Lake Base and Meridian. Once this water is placed to
beneficial use elsewhere, the number of acres irrigated on this land each year on a rotating basis, as per
Change Application No, al 8425, will be reduced by 10 acres.

I
I
I
I
I

Eighty (80) acre-feet of water from Water Right No. 54-225 (A22883aa) as identified of record with the
Utah Division of Water Rights, including approved Change Application No. al8425 and all other
applications pertaining thereto.

J

Historic beneficial use(s); 80 acre-feet of water sole supply for the irrigation, on a rotating basis, of 20 of
the 200 acres in the West half of the East half and in the Southeast Quarter of the Southwest Quarter of
Section 19, Township 6 Souths Range 1 West, Salt Lake Base and Meridian. Once this water is placed to
beneficial use elsewhere, the number of acres irrigated on this land each year on a rotating basis, as per
Change Application No. al 8425, will be reduced by 20 acres.
Forty (40.0) acre-feet of water from Water Right No. 54-225 (A22883aa) as identified of record with the
Utah Division of Water Rights, including approved Change Application N o . a 18425 and all other
applications pertaining thereto.
Historic beneficial use(s): 40 acre-feet of water sole supply for the irrigation, on a rotating basis, of 10 of
the 200 acres in the West half of the East half and in the Southeast Quarter of the Southwest Quarter of
Section 19, Township 6 South, Range 1 West, Salt Lake Base and Meridian. Once this water is placed to
beneficial use elsewhere, the number of acres irrigated on this land each year on a rotating basis, as per
Change Application No. al 8425, will be reduced by 10 acres.
WITNESS, the hand of said grantor this

P?-

day of June, 2007.

RECEIVED
Water Right Deed
And Assignment

JUN 2 2 2007
l

ACCOMODATION RECORDING ONLY:
Sutherland Title Company makes no
representation w to the condition of title and
f i o i w . s o liability or responsibility for the
validity, sufficiency, or effect of this recording.

W A T E R RIGK .
S A L T i .*•<•"-
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LOTS, LLC

By: Bartle/KL Curtis -Manager/Member

STATE OF Utah
COUNTY OF SaltLake
The foregoing instrument was acknowledged before me this atyfotf day of June, 2007, Bartley 1C Curtis,
the signers) of the foregoing instrument, who bring by mc duly sworn did say that he/she is the
Manager/Member of Eagle Mountain Lots, LLC, and that Bartley 1L Curtis executed the within instrument
by authority of its Operating Agreement and said Bartley K. Curtis duly acknowledged to mc that he/she/they
executed the same.
My commission expires 1/18/2010. Witness my hand and official seal.

tfnjjii - Ma****
Notary Public: X£?&i&geQ*ah J*h
&dtii N^uofc|?3

u

L^JSSS^SSS^A
W^S^wssom^t^isrtm
STEWWJ
Pa;W^8AtTLAKEcrrYirra4t2i

RECEIVED
JUN222007
SALT LAKE
Water Right Deed
And Assignment
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IN THE FOURTH JUDICIAL DISTRICT COURT
UTAH COUNTY, IN AND FOR THE STATE OF UTAH

RUTH B. HARDY REVOCABLE TRUST,
DELCON CORPORATION PROFIT SHARING
PLAN FBO A. WESLEY HARDY, FINESSE
P.S.P., MJS REAL PROPERTIES LLC,
AKA MJS REAL PROPERTIES, UINTAH
INVESTMENTS, LLC, AKA UINTAH
UINTAH INVESTMENTS, DAVID D.
SMITH, STEVEN CONDIE, DAVID L.
JOHNSON, BERRETT PSP, VW
PROFESSIONAL HOMES PSP, TY THOMAS,
AND D.R.P. MANAGEMENT PSP,
Plaintiffs,
NO. 090401015 LM

-VEAGLE MOUNTAIN LOTS, L.L.C., AKA
EAGLE MOUNTAIN LOTS, LLC, GRANT
BYBEE, B&S, LLC, ROBERT A. JONES,
DBA BB&S, LLC, THE CIRCLE OF
BUILDERS, L.L.C., ROYAL RICHARDS,
HOMESPIN, LLC, EAGLE MOUNTAIN
CITY AND JOHN DOES I-X,

DEPOSITION OF:
WESTON GLADE BERRY

Defendants.
6-4-10

DEPOMAXMERIT
•LITIGATION SERVICES
333 S O U T H R I O G R A N D E

T O L L F R E E 800-337-6629

S A L T L A K E CITY, U T A H 84101
W W W . D E P O M A X M E RDigitized
IT.COM

by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

P H O N E 801 -328-1188
FAX 801-328-1189

EPOSITION OF WESTON GLAI

BERRY

APPEARANCES
FOR THE PLAINTIFFS:
3 ||
4 II

JAMES

C. SWINDLER, ESQ.
PRINCE, YEATES & GELDZAHLER
175 E. 400 S. , STE. 900
SALT LAKE CITY, UTAH
84111

5
FOR THE DEFENDANT EAGLE MOUNTAIN

CITY:

6
JEREMY R. COOK, ESQ.
PARSONS, KINGHORN, HARRIS
111 E . BROADWAY, 11TH FLOOR
8 ||
SALT LAKE CITY, UTAH
84111

7 ||

9
REPRESENTING

ZANE BERRY, GLADE BERRY, STEVEN BERRY:

10
11 ||

STEVEN A. CHRISTENSEN, ESQ.
3 3 81 W. STAR FIRE RD.
SOUTH JORDAN, U T
8 4 095

12
13 || A L S O PRESENT:

ZANE B E R R Y

14
WITNESS:
15
WESTON GLADE

BERRY

16
17
EXAMINATION B Y :

PAGE

18
MR . SWINDLER

4

19
MR. COOK

47

20
21
22
23
24
25

Alison Selfridge. CSR. CR1. RDR
Depomax Merit Litigation Services
Digitized by the Howard W. Hunter Law
J. Reuben Clark Law School, BYU.
(801 Library,
(328-1188-1-800-337-6629
Machine-generated OCR, may contain errors.

Q I
M

1 ||

MR. SWINDLER - WESTON Gl JE BERRY
Well, I f ve got no structures.

A.

771

I've got

2 || corrals and that that was -- that are right down in
3

the corner.

4

forth was down in the center of the property.

5

Q.

My cattle corrals and chutes and so

Okay.

All right.

And this -- the

6

two-acre piece that says was retained by Marion

7

Bingham...

8

A.

Yes.

9

Q.

Is there a home on that?

10

A.

Yes.

11

Q.

Do you know where the nearest municipal

12

sewer line is to this property?

13

A.

Well, the -- the sewer plant -- the sewer

14

plant sits right over across the road here on Sweet

15

Water Road.

16

of Aults 1 property there.

17

Q.

Across the road from Aults', the corner

Okay.

Could you estimate where that is?

18

And just put an S, an S there with a circle around

19

it.

20

A.

(Deponent complies).

21

Q.

So that's a sewer treatment plant?

22

A.

Yep.

23

Q.

Okay.

24

A.

It's only -- it's only about a mile.

25

Q.

All right.

All right.

And --

And do you know where the

Alison Selfridge, CSR, CR1, RDR
DepomaxMerit
Litigation Services
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
(801 )328- i 188*
-800-337-6629
Machine-generated
OCR,1may
contain errors.

MR. SWINDLER - WESTON G... DE BERRY
9:31AM

1

nearest municipal water line is to the property?

2

A.

3

I'd -- well/ I don't -- I don't know

exactly how -- how the city's water lines run.

4

•<• Q.

5

A.

All right..

That's

MR. CHRISTENSEN:

7

fair.

I have --

6

No, don't guess.

If you

know, that's fine.

8

A.

I don't know.

9

Q.

Now, the Bingham home has water, does it

11

A.

Has a well.

12

Q.

So it's got its own private well?

13 11

A.

(Deponent nods head yes) .

14 |

Q.

And have you run livestock on this

10

?'

17

not?

15

property?

16

A.

Yes.

17

Q.

And how do you provide water for stock?

A.

Well, this —

18

II

either this well up here in

19

the corner from our place, or we have property down

20

here that adjoins it on the south.

21

property there.

22
23
24
2 5 II

Q.

Okay.

We still own

There's a well on that.
Now, you -- when did you acquire

this land?
A.

About -- about 19 87.

I don't know

exactly.

Alison Selfridge, CSR, CRL RDR
Digitized by the Howard W. Hunter
Law Library, J. Litigation
Reuben Clark
Law School, BYU.
DepomaxMerit
Services
Machine-generated OCR, may contain errors.
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MR- SWINDLER - WESTON G
Q.

Okay.

18

DE BERRY

Now, over the years, what use have

you made of the property?
A.

When I bought that property, we bought

that property, there wasn't anything there.
built all the fences and that.

And I

There was some

existing fences that was around.

And I've -- and

I've enclosed about 500 acres there.
Q.
livestock?

Okay.

So have you mainly used it for

Range?

A.

Correct.

Q.

Okay.

A.

We did have -- we grew alfalfa on this --

on this field all the way through until -- and
there's -- and there's lines run down to this
property undergound that -- that the whole north end
of this could be watered through those lines.
Q.

So I want to make sure I understand which

part of it you used for alfalfa.

Is that the

entire?
A.

No.

We used -- we had about -- I don't

remember the exact acreage.

It's about where that

line -- it's about -- it's about right down to
Q.

Go ahead and just draw a little hashmark,

or something, to show...
A.

—

Yeah.

(Deponent complies}.

Alison Sclfridge, CSR, CRI, RDR
DepomaxMerit Litigation Services
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
(801 )328-l OCR,
188*1-800-337-6629
Machine-generated
may contain errors.

Q. r*Y MR. COOK - WESTON GLAi-- BERRY
1

focused on David alone.

2

Q.

3

All right.

Let me ask that again, then.

Do you recall having any discussions with

4

David Hartvigsen regarding why you were signing

5

separate water right: deeds in addition to the

6

warranty deed?

7

A.

No.

8

Q.

Do you recall having any conversations

9

with any other parties regarding why you were

10

signing separate water right deeds in addition to

11

the warranty deed?

12

A.

No.

13

Q.

What's your understanding of why you were

14

signing separate water right deeds in addition to

15

the warranty deed?

16

A.

I don't know.

I'd have to -- I'd have to

17 II

talk with David, because he - - h e totally handled

18

that for us.

19
20

52

Q.

So David Hartvigsen was handling the water

right side of the transaction for you.

21

A.

Yes.

22

Q.

Did Mr. Hartvigsen handle your other water

23

rights?

24 II
25 ||

A.

He's handled ray water rights way back all

along.

Selfridge.
CSR,Clark
CRI.Law
RDR
Digitized by the Howard W. HunterAlison
Law Library,
J. Reuben
School, BYU.
DcpomaxMerit
Litigation
Services
Machine-generated
OCR, may contain
errors.

Q BY MR, COOK - WESTON GLADE BERRY
5AM

1 ||

Q.

53

Prior to the closing, do you recall having

2

II any conversations with the buyer related to where

3

II the water referenced in the water right deeds,

4

II Exhibits 5 through 7, was being used?

5 |

A.

I didn't have any conversations with

6

anybody except with my water attorney, my attorney

7

that's here, and the people at Access Title.

8 |

didn't have any, other than preliminary when we

9 I

was -- we were talking kind of tentatively with Bob

II
10 I

I

Jones to start the process, Zane and I.

11

Q.

Okay.

12 I

A.

And from there on, we let -- let the

13 || attorneys and

—

14

Q.

Okay.

15 I

A.

-- Access Title handle it, and 1031

16 |
17 II
18 |

Exchange.
Q.

Okay.

I want to look back at Exhibit 1.

And when you were looking at this before, you

19 || identified a well that's kind of, I guess, at the
20 || northeast corner of property that you own.

But it's

21 11 outside the property that was sold as part of this
22 || transaction.

Is that correct?

23

A.

Yes.

24 ||

Q.

And you —

I believe you testified that

25 || that was the well that was being used to pump water
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1

to i r r i g a t e

the property

that

2

A,

Yes.

3

Q.

Is that correct?

4 I
5

was

54

sold.

As part of this transaction, did the buyer
purchase the right to continue to use that well?

6

A.

No.

7 II

Q.

Did the buyer have any right after closing

8

to use that well?

9

A.

No.

10

Q.

Were there any other wells located on the

11

property that were sold to the buyer?

12

A.

No.

13

Q.

Do you know if there was any other

14

II

water

15

Let me rephrase that.

Do you know if

16 || there was any other source of water that was tied in
17

with the irrigation system that the buyer could use

18 || to irrigate that property after it was sold?
19

MR. CHRISTENSEN:

You're referring to the

20 II irrigation system that he installed?
21 |
22

MR. COOE1:

"*

I'm referring to, do you know

if there was a municipal water system.

23

A.

No.

24 ||

Q.

Or any other type of water system?

25

A.

Not to my knowledge.

Alison Selfridge. CSR, CRI, RDR
Digitized by the Howard W. HunterDepomaxMerit
Law Library, J. Reuben
ClarkServices
Law School, BYU.
Litigation
Machine-generated OCR, may contain errors.

Q \BY MR. COOK - WESTON GLAL^ BERRY
JAM

1

Q.

55

So to the best of your understanding,

2

after the buyer closed on that, they had no

3

immediate source of water to irrigate that property.

4

A.

That's correct.

5

Q.

Okay.

6

Do you know if that property has

I been irrigated since the closing?

7

A.

No.

8

Q.

No, it has not been irrigated?

9

don't know?

10

A,

No.

11 II

Q-

No, it has not been irrigated?

12 |

A.

It hasn't been irrigated.

13 ||

Q.

Sorry.

14
15

It was a poorly phrased question.

MR. SWINDLER:

Maybe we ought to clarify.

When you say "that property"

16 J
17

Or no, you

MR. COOK:

—

I'm referring to the 160 acres

that was purchased as part of this transaction.

18

A.

It has not.

19 ||

Q.

Okay.

I think you testified earlier that

20 || there was a portion of ~~ kind of the northern
21 || portion of this property that had an undergound
22

irrigation system.

And again, by "the property,"

23 || I'm referring to the 160-acre feet.

Is that

2 4 || correct?
25

A.

Yes.
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1 ||
2 I

Q.

Okay.

And that for, I think you said, the

previous 10 years before this closing, you had --

3 II you had used that irrigation system.
•j
i

4 I
l

Is that

correct?

l

5

A.

Yes.

6 II

Q.

This transaction closed on or about

7 J

I

56

May 2 007?

Somewhere around that time?

8 I

A/

Yes.

9 II

Q.

Had you been using that -- had you been

10 11 pumping water out of the well and irrigating that
11

property in 2007?

12 I
13 I

A.

in April.

Q.

So --

A.

The water year goes --"for irrigation goes

from the 1st of April until the 30th of October.

17 I

This negotiation and that was going on, and it

18

wasn't used.

19 II

Q.

Okay.

20 Ij

A.

As I recall.

22 I

I

the pumping

16 I

21

i

Because you're —

II

15 I
j

No.

season starts in —

14
i

No.

this?

I want to -What was the closing date on

The 22nd of May?
Q.

So to the best of your recollection, in

23

2007, you weren't irrigating this 160 acres that was

24

sold as part of this transaction?

25

A.

Well, I'd have to -- I'd have to think on
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1 II that - - o n that a little bit.
2 ||

57

Because --

No, we started this transaction in the

3 || fall of

f

06.

And I did not do any irrigating that

4 || next spring.
5
6

Q.

Do you know if the buyer ever inspected

the irrigation system for the property?

7
8

MR. CHRISTENSEN:

Calls for speculation.

I'm going to object.

9

A.

Who?

10

Q.

You can answer the question.

11
12
13 I
14
15 J
16 J

Do you know if the buyer ever inspected
the irrigation system for the property?
A.

Not to my knowledge.

He may have went out

there on his own.
Q.

Were you ever present during any

inspection of the irrigation system?

17

A.

No.

18 I

Q.

Do you recall the buyer ever asking any

19 |

specific questions regarding the irrigation system?

20

MR. CHRISTENSEN:

21 || again.

I'm going to object

He's already indicated several times he

22 || never really spoke to the buyer concerning these
23 11 issues, I think it's just redundant at this point.
24
25

MR. COOK:
question.

That's fine.

I'll withdraw the

I have no further questions.

Thanks.
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MR. SWINDLER:

1
2

MR. COOK:

7
8

Thank

Do you want the opportunity to

review this transcript?
THE WITNESS:

5
6

That's all for me.

58

you very much.

3
4

BERRY

I would appreciate that,

yes .
--oOo-(The deposition concluded at 10:44 a.m.)
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